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IN THE COURT OF APPEAL, MALAYSIA AT PUTRAJAYA 

(APPELATE JURISDICTION) 

[CRIMINAL APPEAL NO. B-05-211-07/2011] 

BETWEEN 

MASOUD GHOLIZADEH ALIHEIDAR ... APPELLANT 

AND 

PUBLIC PROSECUTOR ... RESPONDENT 

(IN THE MATTER OF THE HIGH COURT OF MALAYA AT SHAH ALAM 

CRIMINAL TRIAL NO.45A-135-2010 

BETWEEN 

PUBLIC PROSECUTOR 

AND 

MASOUD GHOLIZADEH ALIHEIDAR) 

CORUM: 

AZIAH ALI, JCA 

ZAKARIA SAM, JCA 

AHMADI HAJI ASNAWI, JCA 
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JUDGMENT 

[1] The appellant was charged before the Shah Alam High Court with 

the following offence: 

“Bahawa kamu pada 29.2.2010 jam lebih kurang 10.00 malam, 

bertempat di Carousel [CQ Aras 3, Balai Ketibaan Antarabangsa 

MTB, KLIA Sepang, di dalam Daerah Petaling, di dalam Negeri 

Selangor Darul Ehsan, telah mengedar dadah berbahaya, iaitu 

methamphetamine seberat 3,155.3 gram, dengan itu kamu telah 

melakukan satu kesalahan di bawah seksyen 39B(1)(a), Akta 

Dadah Berbahaya, 1952, yang boleh dihukum di bawah seksyen 

39B(2) Akta yang sama.” 

[2] At the end of the trial, the appellant was found guilty and convicted 

of the same and was sentenced to suffer the death penalty. 

[3] The appeal before us was in respect of the said conviction and 

sentence. We dismissed the appeal after due consideration of 

issues raised and the submissions made in support thereof and 

affirmed the order of conviction and sentence by the High Court. 

We now give our grounds. 
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The Case For The Prosecution 

[4] The narratives are as follows: 

4.1. On 9.2.2010 at about 10.00 p.m., PW-4 (ASP Azhar bin Haji 

Hashim, the head of Narcotics Crime Investigation 

Department, KLIA) and his officers were on surveillance duty 

at Carousel ‘C’ of the Baggage Claim Area, International 

Arrival Hall, KLIA, when he saw the appellant pulling a trolley 

bag to exit the hall. The appellant appeared suspicious in his 

mannerism and was moving hastily. 

4.2. PW-4 approached the appellant, identified himself as a police 

officer and demanded to see the appellant’s passport. The 

appellant submitted his passport. The passport bore the 

appellant’s name. 

4.3. PW-4 then instructed the appellant to follow him to the 

Narcotics Office, escorted by two of his men. The appellant 

was then subjected to a physical search. Nothing 

incriminating though was recovered from the person of the 

appellant. 
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4.4. PW-4 next turned his attention to the bag, bearing the 

‘Eminent’ brand name, carried by the appellant (exhibit P-11). 

There was a luggage tag carrying the appellant’s name affixed 

to the holder/handle of the said bag. The bag was not locked 

but was properly zipped up. 

4.5. PW-4 then ordered the appellant to open the bag. PW-4 found 

some clothes inside the bag. He removed all the clothes 

inside the bag. The appellant appeared fidgety/nervous 

(cemas). 

4.6. There was another zipped layer at the bottom of the bag. PW-

4 pressed the same and felt something hard. It aroused his 

suspicion. 

4.7. PW-4 proceeded to open the zipped layer. He found the lower 

ends of handle of the bag unscrewed. It was loose. He found 

four (4) packets wrapped in brown coloured cellotapes 

beneath the loose lower ends of the handle of the bag. Two 

packets were on left and two other packets were on the right 

side of the bag exhibits P-7(A to D). 
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4.8. PW-4 next cut opened the four packets. Inside each packet 

was a white coloured plastic wrapping and inside each plastic 

wrapping were white crystal like substance. PW-4 suspected 

it to be methamphetamine. 

4.9. The appellant was consequently arrested and the 

incriminating exhibits, clothings, the appellant’s personal 

documents, hand phone and some cash were seized. An 

arrest report was lodged by PW-4 vide KLIA Report No. 

1496/10. The appellant together with the exhibits were then 

handed over to the investigating officer (I.O), PW-5 (Insp. Siti 

Halifah binti Abdul Gofar), at about 1.30 a.m., on 10.2.2010. 

4.10. The four packets containing substance suspected to be drugs 

were sent to the chemist, PW-2 (Zulkfeli bin Mohd. Edin) for 

analysis. He found the same to be 3155.3 grams of 

methamphetamine (hereinafter referred to as “the drugs”). 

Methamphetamine is listed in the First Schedule of the 

Dangerous Drugs Act, 1952 (hereinafter referred to as “the 

DDA, 1952”). PW-2 also prepared a report of his analysis, 

exhibit P-6, evinced at pp. 151, 152 of RR, Jilid 2. 
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Findings Of The Learned Trial Judge At The End Of The 

Prosecution’s Case 

[5] The learned trial judge (hereinafter referred to as “the learned 

judgeo found that the prosecution had succeeded to establish a 

prima facie case against the appellant upon the charge levelled 

against him and ordered the appellant to enter his defence. The 

learned judge opined at pp. 71, 72, 73 of RR Jilid 1 as follows: 

“Mahkamah telah mendengar keterangan saksi-saksi dan melihat. 

Mahkamah berpuas hati bahawa PP telah berjaya membuktikan 

kes prima facie atas pertuduhan yang dibawa terhadapnya. Dari 

keterangan yang ada OKT telah dilihat menarik beg P11 dan juga 

terdapat tag nama beliau pada beg tersebut. 

Beliau telah memasuki negara ini dari Iran melalui pesawat dan 

beliau telah ditahan di Balai Ketibaan KLIA dan apabila beg 

tersebut diperiksa, didapati bahawa pemegang beg tersebut 

longgar, ini adalah bertentangan dengan kebiasaan pemegang 

beg iaitu tidak longgar dan apabila beg ini dibuka telah didapati 

pada bahagian yang tersorok pada beg tersebut, empat 

bungkusan barang kes iaitu P7A - D. Mahkamah dapati  bahawa 

dari keterangan yang ada hal keadaan kes ini, OKT mempunyai 

control dan custody ke atas barang-barang kes dan beliau 

mempunyai pengetahuan tentang kewujudan barang-barang kes 

tersebut. Selain daripada reaksinya, fakta bahawa pemegang beg 

ini longgar sudah pastinya dapat menunjukkan bahawa sesuatu 

tidak betul berkenaan dengan beg P11 ini kerana ia bertentangan 

dengan beg yang biasanya digunakan oleh orang yang membuat 

perjalanan. Barang-barang kes juga mudah dikesan seperti yang 

telah diberi keterangan oleh SP4 iaitu ianya boleh dikesan melalui 

rabaan. Terdapat juga pakaian yang telah dipadankan kepada 

OKT dalam beg tersebut maka tidak sukar bagi mahkamah ini 

membuat kesimpulan bahawa dalam hal keadaan dan juga 

keterangan yang ada OKT sememangnya mempunyai 

pengetahuan atas P7A - D.....Kuantiti P7A - D juga adalah jauh 

lebih berat dari apa yang ditakrifkan di bawah seksyen 37A ADB 
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di mana ia telah menimbulkan anggapan pengedaran di pihak 

OKT. &..Berkenaan Alihajrezai, mahkamah berpuas hati atas 

penyiasatan senarai penumpang oleh pegawai penyiasat nama 

tersebut tidak ada terdapat di situ. 

Dari D17 sendiri mahkamah dapati bahawa OKT tidak ada 

memberi butir-butir berkaitan Alihajrezai ini. Mahkamah dengan 

itu memanggil OKT untuk membela diri atas pertuduhan yang 

dihadapinya setelah pendakwaan berjaya membuktikan satu kes 

prima facie terhadap beliau di akhir kes pendakwaan…...” 

[6] We have no reason to disagree with the aforesaid findings by the 

learned judge. Learned counsel also conceded before us that the 

learned judge had rightly found that the prosecution had indeed 

established a prima facie case against the appellant and that the 

appellant was rightly called to enter his defence. 

The Appellant’s Defence 

[7] The appellant gave evidence on oath and posited: 

7.1. The appellant came from Iran. He was a mechanic, has a wife 

and two children. He started his journey to Malaysia from Iran 

on 8.2.2010. 

7.2. The appellant decided to come to Malaysia because his friend, 

Masud Akhbari, had told him that it is easy to get a job in 

Malaysia and that the pay is good. Masud also told him that 
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he knew someone called Ali Reza Haji Rezai who is working 

in Malaysia (“Ali Reza”). 

7.3. Masud Akhbari had convinced the appellant that this Ali Reza 

would be able to help the appellant to find a job as a mechanic 

in Malaysia. The appellant was then introduced to Ali Reza. 

7.4. Ali Reza told the appellant that he was willing to help the 

appellant by arranging everything for the appellant. The 

appellant who is illiterate accepted the help offered by Ali 

Reza. 

7.5. The appellant met Ali Reza for the first time at Kish Airport. Ali 

Reza helped the appellant to check-in. 

7.6. The appellant only brought one (1) plastic bag with him, whilst 

Ali brought one (1) luggage bag. At the airport, Ali Reza put 

the appellant’s plastic bag in his luggage bag while the 

appellant was buying food. Ali Reza told him that he did that 

so that the appellant didn’t have to carry the plastic bag 

around. 
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7.7. Upon arriving in Malaysia, both the appellant and Ali Reza had 

gone through the Immigration counter. After that Ali Reza 

asked the appellant to wait by the luggage while he went out 

to get a taxi. 

7.8. The appellant was then approached by an officer who asked 

the appellant to follow him to a room. 

7.9. Upon being arrested, the appellant had tried to inform the 

police about Ali Reza by pointing outside the room. 

7.10. In cross-examination, the appellant had maintained that the 

luggage bag was not his and that he had informed the police 

about Ali Reza from the very beginning when he was arrested 

in the room in KLIA. 

7.11. In brevity, he has no knowledge of the drugs. This is the 

essence of his defence. 
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Findings Of The Learned Judge At The End Of The Defence’s Case 

[8] The learned judge found that the defence raised by the appellant 

had failed to cast a reasonable doubt upon the prosecution’s case. 

The prosecution therefore has managed to prove a case beyond a 

reasonable doubt. The appellant was found guilty and convicted of 

the offence as charged and accordingly sentenced to death by 

hanging. 

The Appeal Before Us 

[9] Learned counsel for the appellant convassed two grounds of appeal, 

namely: 

i. the absence of written grounds of judgment; and 

ii. failure of the trial judge to consider the defence. 

Absence Of Written Grounds Of Judgment 

[10] The learned trial judge has since retired. Hence there is no written 

grounds of judgment provided by the learned judge. 

[11] Learned counsel submitted that without the written grounds of 

judgment by the trial judge, the appellant will be deprived of his right 
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to know the basis or the actual reasons of the order made against 

him by the court. Additionally, without the written judgment as 

reference during the hearing of the appeal, the appellate court 

judges would have no other avenue but to rely solely on the notes 

of proceedings taken during the trial before making any decision on 

the matter. In such event the appellate court will indirectly act as 

the trial court and the appellant will once again go through the 

process of a trial, instead of an appeal. The appellant then will be 

deprived of the first stage of appeal at the Court of Appeal and limits 

him to only the last stage of appeal to the Federal Court if he is not 

satisfied with the decision of the Court of Appeal. However if there 

is a written judgment provided by the trial judge, the appellant would 

have two stages of appeals namely the Court of Appeal and the 

Federal Court. Hence the appellant prayed that the decision of the 

High Court be set aside and the appellant be acquitted and 

discharged of the offence or alternatively ordered a retrial. 

[12] We could find no merit in the submissions. Rule 18(4)(e) of the 

Rules of the Court of Appeal, 1994, states: 

“(e) a copy of the written judgment or grounds of decision of the 

Judge, or a copy of the agreed notes of judgment as prepared by the 

parties and approved by the Judge, if such written judgement, 

grounds of decision or agreed notes as approved is made 

available within the time limited for filling the record of appeal, 
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provided that if the Court so orders, the absence of the written 

judgement, grounds of decision or agreed notes shall not prevent 

the appellant from proceeding with his appeal;…” 

It is clear that the requirement of filling the written judgment, grounds 

of decision of the judge, or a copy of the agreed notes of judgment 

is not mandatory during the filling of the appeal. Equally an appeal 

may proceed without a written judgment, grounds of judgment or 

agreed notes of judgment if the court so orders. This can be done 

through the court’s own motion or the parties may apply to proceed 

with the appeal without the written judgment or grounds of judgment. 

[13] Hence we were of the view that the absence of a written judgement 

or grounds of decision alone on its own, is insufficient to cause the 

proceedings to be vitiated. On the other hand, what is foremost in 

a criminal appeal is to consider whether the conviction is safe and 

not whether the decision is wrong - see Mohd. Johi Said & Anor v. 

PP [2005] 1 CLJ 389. In doing so, it is incumbent upon the court to 

ensure that no miscarriage of justice has been committed at all 

times. Thus the Federal Court in Krishna Rao a/l Gurumurthi v. 

PP [2009] 2 CLJ 603, stated: 
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“…Indeed an appellate court should intervene where the finding is 

unreasonable in the sense that, having regard to the evidence, no 

other reasonable fact-finder would have arrived at such finding. In 

other words, the finding must be rational. The general principle would 

appear to be that it will usually be proper to treat a decision maker’s 

tasks of fact finding and the drawing of factual inferences from 

established facts as falling within the decision maker’s jurisdiction, 

unless the decision maker has reached absurd results or reached 

results absurdly”. 

[14] Coming back to the present appeal, it cannot be denied that the 

appellant was allowed the services of counsel of his choice, that the 

relevant witnesses for the prosecution were called to testify and 

were cross-examined to the hilt and submissions were made at the 

close of the case of the prosecution. The learned judge proceeded 

to find that the prosecution had established a prima facie case 

against the appellant upon the charge as proferred against him and 

ordered the appellant to enter his defence. He gave his reasons to 

account for his findings as reproduced in brevity at para 5, above 

(the full account is at pp. 71, 72, 73 of Jilid 1, RR). On the facts and 

law, there is no apparent miscarriage of justice to vitiate the 

proceedings that has been concluded. Even learned counsel has 

conceded that the learned judge has properly found that the 

prosecution has made out a prima facie case against the appellant 

and that the decision to call the appellant’s defence is in oder. 

Equally the appellant was given the liberty to put forth his defence 
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without constrain. At the end of the trial he was found guilty and 

convicted of the same. Again he gave his reasons at pp. 86 and 87 

of the same Jilid, as follows: 

“Mahkamah telah mendengar keterangan yang telah diberikan 

oleh Encik Masoud Gholizadeh Aliheidar dalam pembelaan beliau 

dan juga dokumen-dokumen dan barang-barang kes 

dikemukakan. Mahkamah juga telah meneliti, menimbang dan 

mengkaji segala hujahan yang telah diberikan oleh kedua-dua 

pihak. 

Mahkamah di akhir pendakwaan telah memutuskan bahawa pihak 

pendakwaan telah berjaya membuktikan satu kes prima facie 

terhadap OKT atas pertuduhan yang dibawa ke atasnya. 

Keterangan dalam pembelaan OKT telah gagal untuk 

mendatangkan keraguan munasabah dalam kes pendakwaan. In 

short, pendakwaan telah berjaya membuktikan satu kes 

melampaui keraguan yang munasabah. Oleh yang demikian, 

OKT didapati bersalah dan disabitkan atas pertuduhan yang 

dibawa terhadap beliau…” 

[15] At this stage, it is open to the Court of Appeal to subject the evidence 

to a critical re-examination on account that an appeal is a 

continuation of proceedings by way of rehearing and independently 

conclude whether the said finding of a prima facie case and the 

subsequent finding of the appellant’s guilt is supported by the 

evidence or otherwise that the results were reached absurdly or that 

the learned judge has reached absurd results. The Court of Appeal 

is free to determine whether or not the various findings of the trial 

court are correct - see Ahmad Najib Aris v. PP [2009] 2 CLJ 800. 
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This exercise is of course consistent with s. 60(1) of the Courts of 

Judicature Act, 1964, which provides: 

“60(1) At the hearing of an appeal the Court of Appeal shall hear 

the appellant or his advocate, if he appears, and if it thinks fit, the 

respondent or his advocate, if he appears and may hear the 

appellant or his advocate in reply and the Court of Appeal may 

thereupon confirm, reverse or vary the decision of the High Court, 

or may order a retrial or may remit the matter with the opinion of the 

Court of Appeal thereon to the trial court, or may make such other 

order in the matter as to it may seem just, and may by that order 

exercise any power which the trial court might have exercised: 

Provided that the Court of Appeal may, notwithstanding that it is of 

opinion that the point raised in the appeal might be decided in favour 

of the appellant, dismiss the appeal if it considers that no substantial 

miscarriage of justice has occurred” 

[16] These powers is exercisable by the Court of Appeal irrespective of 

whether or not a written judgement or grounds of decision is provided 

by the trial judge. Hence the submission that the conduct of the 

Court of Appeal in relying solely on the notes of proceedings taken 

during the trial without a written judgment or grounds of decision as a 

reference would amount to the Court of Appeal indirectly acting as a 

trial court is verily misplaced. It could not have occasioned any 

prejudice to the appellant as his grounds of appeal would invariable 

be fastened upon the issues arising out of the evidence adduced or 

findings or non-findings of the trial court which again would be 

grounded upon the evidence adduced before the court. Equally 
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there will be no miscarriage of justice against the appellant as the 

decision of the Court of Appeal will also be grounded upon the 

evidence adduced from the witnesses called by the prosecution or 

likewise, by the defence, independently of the findings found by the 

trial judge. The Federal Court in Ahmad Najib Aris v. PP (supra) 

thus fortified the obvious through Zulkefli Makinuddin FCJ (as he 

then was) as follows: 

“I am of the view that the Court of Appeal has the power to review 

or to re-evaluate all the evidence available as adduced by the 

prosecution. The Court of Appeal is in a position to do so in the 

present case even though the grounds of decision of the trial judge 

as appearing in the appeal records is found lacking in specific 

findings and with no reasons for the findings. In a case involving 

purely a question of fact, the Court Of Appeal is free to determine 

whether or not the various findings of the trial court are correct [see 

Mohamed Mokhtar v. PP 9[1972] 1 MLJ 122].” 

[17] As stated earlier, the learned judge had stated his reasons in finding 

that the prosecution had successfully established a prima facie case 

against the appellant and called the appellant to enter his defence. 

Likewise, the learned judge had also stated that the defence has 

failed to cast a reasonable doubt upon the prosecution’s case and 

that the prosecution had proven its case beyond a reasonable doubt. 

By the said statements, it means the learned judge had thoroughly 
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scrutinised the defence mounted by the appellant before coming to 

the said decision. 

[18] In our view such statements are sufficient to meet the requirement 

of r. 61(1)(e) of the Rules of the Court of Appeal, 1994, which states: 

“(e) where the trial or appeal has been by a Judge alone a written 

judgment delivered by the trial Judge or where no such written 

judgment has been delivered, a statement in writing by the trial 

Judge of the grounds of his decision…” 

Hence in such event, it cannot be said that the learned judge 

delivered no grounds of decision at all. The grounds of decision as 

encapsulated in the said statements were incorporated in the notes 

of proceedings. In connection with the same, Sulong Matjeraie JCA 

(as he then was) said interalia in Mohamad Deraman v. PP [2011] 

3 CLJ 601; [2011)] 3 MLJ 289: 

“Rule 61(1)(e), Rules of the Court of Appeal, 1994, clearly states 

that where no such written judgment has been delivered a 

statement in writing by the trial judge of the grounds of his decision’ 

would suffice. 

The law is clear. The absence of a written judgment does not 

automatically render the decision of the learned trial judge vitiated 

and it should not prohibit this court from hearing the appeal without 

the benefit of grounds of judgment, see: Jaafar Abu & Anor v. Public 

Prosecutor [1988] 2 CLJ 595; [1988] 1 CLJ (Rep) 142 Sc. The 

absence of a written judgment does not at all vitiate the trial which 

has already taken place.” 
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[19] Guided by the authorities alluded to in the preceding paragraphs, in 

particular Mohd Najib Aris v. PP (supra), we would exercise our 

powers to review and to re-evaluate the evidence as adduced before 

us to determine whether or not the learned judge had come to a 

correct decision. 

The Failure Of The Learned Judge To Consider The Defence 

[20] Learned counsel submitted that the appellant’s cautioned statement 

(exhibit D-17) which was admitted in evidence wherein the appellant 

had stated that he had no knowledge about the drugs inside the said 

bag and had also mentioned at the first instance that the bag and its 

contents belongs to Ali Reza were consistent with the appellant’s 

testimony in court but there is no intimation whether or not it was 

considered by the learned judge. It was also submitted that at this 

first opportunity, the appellant had given notice of his defence. The 

cautioned statement which substantially corroborated the 

appellant’s testimony in court, if tested against the entirety of the 

prosecution’s case, has indeed raised a reasonable doubt in respect 

of the appellant’s knowledge of the said drugs inside the bag. The 

investigating officer of the case had also failed to investigate Ali Reza 

and the role played by him in the mess now engulfing the appellant. 
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Finally it was submitted that the existence of Ali Reza is sufficient to 

negate the factum of trafficking, leaving the appellant only with the 

possession of the said drugs. It was thus implored upon us to hence 

reduce the charge to one of possession only. 

[21] Admittedly there is nothing to indicate whether the learned judge had 

indeed considered the said cautioned statement. However, as the 

appeal involved questions of fact, we would proceed to exercise our 

powers to review and re-evaluate the evidence available to resolve 

the issues raised in the absence of a written judgment. 

[22] In the first place we were of the view that the first opportunity to give 

notice of his defence by the appellant must occur at the point of the 

discovery of the drugs at the Narcotics Office and not at the stage of 

the recording of his cautioned statement - see Teng Howe Sing v. 

PP [2009] 3 CLJ 733, at pp. 749 - 750; PP v. Badrulsham bin 

Baharom [1988] 2 MLJ 585. 
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[23] If indeed Ali Reza existed and played a role in the scheme of events, 

the appellant could have and should have inform the arresting 

officer, PW-4, of Ali Reza’s existence and the role played by him. 

This is the most opportune moment for the appellant to tell his 

version of events as PW-4 was the first to have accosted the 

appellant with the drugs in the bag. The appellant also testified that 

Ali Reza was on the same flight and was all along with him until the 

last few minutes before he was accosted by PW-4. But the appellant 

did not tell that to PW-4. The appellant may not be able to speak 

Bahasa Melayu or English. However he could have done so by 

means of body language or a simple “no! no! no!” or mentioning 

loudly Ali Reza’s name. That will suffice to constitute sufficient 

notice. The appellant did none of these but instead appeared 

nervous/fidgety (cemas). The notes of proceedings showed that 

PW-4 was not even challenged that the appellant had indeed tried 

to inform him about Ali Reza from the very beginning when he was 

arrested in the Narcotics room, contrary to the submissions made by 

learned counsel. 

[24] The appellant was arrested on 9.2.2010 and his cautioned statement 

disclosing the existence of Ali Reza and the role played by him was 

recorded on 16.2.2010. In our view there can be no doubt that the 
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said disclosure is a belated disclosure, suggesting concoction - see 

Teng Howe Sing v. PP (supra). 

[25] We have tooth-combed the appellants cautioned statement, exhibit 

D-17. We found that apart from the name Ali Haj Rezai, no other 

information relating to Ali Reza was given. There was also no 

information as to his whereabouts. The appellant averred that Ali 

Reza worked in Malaysia. However, the appellant failed to provide 

Ali Reza’s address in Malaysia or for that matter his abode in Iran. 

[26] Additionally PW-5 (the investigating officer) testified that she had 

obtained the passenger flight manifest of the said flight and found 

that Ali Reza’s name was not listed in the flight manifest. Even 

though the said flight manifest was not adduced in evidence, her 

testimony that she had obtained the said flight manifest and the 

same could be found in the Investigation Papers folder, and that she 

had perused the said flight manifest and found that Ali Reza’s name 

is not listed in the said flight manifest, was not challenged by the 

defence. Hence, it ought to be accepted as true - see Wong Swee 

Chin v. PP [1981] 1 MLJ 212. PW-5 further testified that she did not 

and could not investigate Ali Reza further on account of want of 

further particulars. 
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[27] In all the circumstances of the case, we found the explaination given 

by PW-5 to be reasonable. She is not expected to go around 

endlessly looking for Ali Reza in the absence of further particulars 

relevant to her investigation. 

[28] There were also notable discrepancies in the appellant’s testimony 

in court and his cautioned statement (exhibit D-17). In court he said 

that he worked as a mechanic in Iran and his purpose of coming to 

Malaysia is find a job as a mechanic, whereas in D-17 he said he 

was a businessman and his purpose of coming to Malaysia is to do 

business; in court the appellant said that the luggage bag was 

checked in by Ali Reza whereas in D-17 he said that at Kish Airport 

he himself had checked in the said bag; in court he said that he 

brought only a plastic bag containing his clothes and at Kish Airport 

Ali Reza had put the said plastic bag containing his clothes into Ali 

Reza’s luggage bag. However, in D-17 he had made no mention 

that he had brought along such plastic bag containing his clothes 

and additionally PW-4 did not find such plastic bag inside the said 

luggage bag; in court, the appellant said that at KLIA he found the 

said luggage bag already on the floor beside the carousel and Ali 

Reza told him to look after the bag while he went out to book for a 

taxi, whereas in D-17 he said that he went looking for the said 
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luggage bag at the carousel when asked to do so by Ali Reza. The 

appellant did not attempt to explain the discrepancies which 

obviously struck deep into his credibility. 

[29] We were further of the view that it is most preposterous to suggest 

that Ali Reza would want to arrange everything for the appellant’s 

trip to Malaysia, footing the entire bill for the said trip and willing to 

help the appellant find a job as a mechanic in Malaysia when he had 

not seen and hardly knew the appellant until on the eve of their 

departure to Malaysia. Ali Reza was even gracious enough to put 

the appellant’s plastic bag into his luggage bag so that the appellant 

need not have to carry his plastic bag around. In all the 

circumstances of the case, Ali Reza’s graciousness must have raise 

a ring of suspicion, warranting close scrutiny. However the appellant 

chose to ignore the obvious. The appellant verily has committed an 

act of wilful blindness. In our mind, the appellant’s defence is 

unbelievable incredible. 

[30] The luggage tag (exhibit P-11n) carrying the appellant’s name was 

affixed to the luggage bag, exhibit P-11. This shows that the said 

luggage bag was checked in by the appellant, consistent with his 

avermen in his cautioned statement. This is equally consistent with 
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PW-419 testimony that he saw the appellant lugging the said luggage 

bag at the carousel area before he accosted the appellant on 

account of his suspicious behaviour. This is also consistent with 

PW-5’s testimony that the clothes found inside the luggage bag fitted 

nicely upon the person of the appellant when the clothes were test-

fitted. 

[31] Having reviewed and re-evaluated the evidence including the 

appellant’s cautioned statement, we were of the view that Ali Reza 

is a fictitious character. We agreed with the learned Deputy Public 

Prosecutor’s submissions that the appellant’s defence is grounded 

upon mere denial laced with elements of afterthought, incapable of 

dislodging the prosecution’s case see - D.A Duncan v. PP [1980] 2 

MLJ 195. 

[32] We were in full agreement with the finding of the learned judge that 

the appellant had failed to raise a reasonable doubt in respect of 

possession of the said drugs. Equally we were of the further view 

that the appellant had failed, on a balance of probabilities, to rebut 

the presumption of trafficking in the said drugs invoked against him 

by the learned judge. Finally, had the learned judge considered the 

cautioned statement, he would have come to the same conclusion. 
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[33] For all the reasons enumerated above, we found the conviction of 

the appellant to be safe. There is no reason to interfere with the 

findings of the learned judge. Henceforth, we unanimously 

dismissed the appeal and affirmed the order of conviction and 

sentence imposed by the High Court. 

Dated: 2 JANUARY 2015 

(AHMADI HAJI ASNAWI) 

Judge 

Court of Appeal, Malaysia 
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