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MALAYSIA 1 

IN THE HIGH COURT OF SABAH AND SARAWAK 2 

AT KOTA KINABALU 3 

IN THE STATE OF SABAH, MALAYSIA 4 

 5 

BETWEEN 6 

PUBLIC PROSECUTOR    … PROSECUTION  7 

AND 8 

 9 

TWU-45S0-1/3-2013 … ATIK HUSSIN BIN ABU BAKAR 10 

TWU-45S0-2/3-2013 … LIN BIN MAD SALLEH 11 

TWU-45S0-3/3-2013 … HOLLAND BIN KALBI 12 

TWU-45S0-4/3-2013 … BASAD BIN MANUEL 13 

TWU-45S0-5/3-2013 … HABIL BIN SUHAILI 14 

TWU-45S0-6/3-2013 … TIMHAR BIN HADIL 15 

TWU-45S0-7/3-2013 … KADIR BIN UYUNG 16 

      … LATING BIN TIONG 17 

TWU-45S0-9/4-2013 … MASIR BIN AIDIN 18 

TWU-45S0-10/4-2013 … ISMAIL BIN HJ YASIN 19 

TWU-45S0-11/4-2013 … ANWAR BIN SALIB 20 

TWU-45S0-12/4-2013 … BINHAR BIN SALIB 21 

TWU-45S0-13/4-2013 … VIRGILIO NEMAR PATULADA 22 

       @ MOHAMMAD ALAM PATULADA 23 

TWU-45S0-14/4-2013 … AIMAN BIN RADIE 24 

TWU-45S0-15/4-2013 … SALIB AHMAD BIN EMALI 25 

TWU-45S0-16/4-2013 … AL WAZIR BIN OSMAN @ ABDUL 26 

TWU-45S0-17/4-2013 … ABD HADI BIN MAWAN 27 
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TWU-45S0-18/4-2013 … TANI BIN LAHAD DAHI 1 

TWU-45S0-19/4-2013 … JULHAM BIN RASHID 2 

TWU-45S0-20/5-2013 … DATU AMIRBAHAR HUSHIN KIRAM 3 

TWU-45S0-21/5-2013 … RIJMAL BIN SALLEH 4 

TWU-45S0-22/5-2013 … ABDUL MAJIL BIN JUBIN 5 

TWU-45S0-23/5-2013 … RIZMAN BIN GULAN 6 

TWU-45S0-24/5-2013 … BASIL BIN SAMIUL 7 

TWU-45S0-25/5-2013 … TOTOH BIN HISMULLAH 8 

TWU-45S0-26/5-2013 … NORHAIDAH BINTI IBNAHI 9 

TWU-45S0-27/5-2013 … PABBLO BIN ALIE 10 

TWU-45S0-28/5-2013 … MOHAMAD ALI BIN AHMAD 11 

TWU-45S0-29/5-2013 … SAIDALI BIN JAHARUL 12 

TWU-45S0-30/5-2013 … DANI BIN ISMAIL 13 

BEFORE THE HONOURABLE JUDGE 14 

STEPHEN CHUNG HIAN GUAN 15 

IN OPEN COURT 16 

JUDGMENT 17 

1. Introduction: Charges against accused persons 18 

1.1. There are 29 cases involving 30 accused persons who were 19 

charged with various offences under the Penal Code.  On 20 

27.6.2013, pursuant to an application by the prosecution, with no 21 

objection by all the counsel for the accused persons, the then 22 
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presiding High Court Judge made an order for the 29 cases 1 

involving the 30 accused persons to be jointly tried and, for 2 

security reasons, that the trial be held at the prison complex, 3 

outside the prison, at Kepayan, Kota Kinabalu.  A room at a 4 

community hall at the prison complex was converted into a court 5 

room for this trial.  6 

1.2. On 17.9.2013, sitting at Kepayan for the first time, pursuant to 7 

s.7 of the Criminal Procedure Code (CPC), I declared that the 8 

court hearing this criminal trial held for the purpose of inquiring 9 

into or trying any offence is deemed an open and public court to 10 

which the public generally may have access.  Since then members 11 

of the public including the media, family members of some of the 12 

accused and some foreign observers have access to the court. 13 

1.3.     On the same day counsel on behalf of the 27th accused applied 14 

that the charges against this accused be dismissed and in the 15 

alternative, that the charges against him be tried separately 16 

instead jointly with the other accused persons.  After hearing 17 

submissions from counsel and DPP, I gave my grounds that there 18 

were no merits in the application and dismissed the application.  19 

The grounds for the dismissal were set out in the notes of 20 

proceedings for that day (see pages 96 to 115 of NOP).   21 

1.4.   There was no appeal filed against the order of dismissal or against 22 

the order for joint trial or against the order for the court 23 

proceedings to be held at Kepayan.  Although counsel had cited 24 

the case of Rangzieb Ahmed and Habib Ahmed [2011] 25 

EWCA Crim 184 in respect of what is a membership in an 26 
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organization, there was no allegation of torture against any of the 1 

accused which was an issue in that case.  There was also no 2 

application to strike out or stay the prosecution or court 3 

proceedings for an abuse of process of the court or on jurisdiction 4 

or constitutional grounds.    5 

 1.5. In the joint trial twenty one of the accused persons were charged 6 

under s.121 of the Penal Code for waging war against the Yang 7 

di-Pertuan Agong (King) and under s.130KA of the Penal Code for 8 

being members of a terrorist group.  Five other accused persons 9 

were charged under s.130KA of the Penal Code for being 10 

members of a terrorist group. The 7th and 8th accused persons 11 

were jointly charged for attempting to commit an offence under 12 

s.130KA read together with s.511 of the Penal Code.  The 15th 13 

accused was charged under s.121, s.130KA, s.130E (for recruiting 14 

a person to be a member of a terrorist group) and s.130K (for 15 

harbouring any person knowing he was a member of a terrorist 16 

group) of the Penal Code.  The 26th accused was charged under 17 

s.130K of the Penal Code for harbouring a person having reason 18 

to believe that such person was a member of a terrorist group. 19 

1.6.   The defence had submitted that it was illogical and there was no 20 

explanation by the prosecution why some persons wearing 21 

camouflaged uniforms and carrying firearms seen in the 22 

photographs marked as ID2 (1-50) were not charged, yet many of 23 

the accused who were not seen in the photographs had been 24 

charged under s. 121 and s.130KA of the Penal Code.  It also 25 

asked the question if all the accused were in Kg. Tanduo and 26 
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members of a terrorist group, why 21 accused were charged 1 

under s.121 and s.130KA and 5 were only charged under s.130KA 2 

of the Penal Code.  3 

1.7.   The Federal Constitution gives the Attorney General the power 4 

exercisable at his discretion to institute, conduct or discontinue 5 

any proceedings for an offence in any court other than a syariah 6 

court, native court or a court martial. S.376 of the CPC states that 7 

the Attorney General shall be the Public Prosecutor and shall have 8 

the control and direction of all criminal prosecutions and 9 

proceedings under this Code. It is settled that the Public 10 

Prosecutor has the discretion to decide whether to institute a 11 

charge, under which section, under which legislation and in which 12 

court, against any person suspected to have committed an 13 

offence: see Mohamad Nordin bin Johan v Attorney 14 

General, Malaysia [1983] 1 MLJ 68; Dato’ Seri Anwar bin 15 

Ibrahim v Public Prosecutor [2000] 2 MLJ 486. There was 16 

no application to review or appeal against the decision of the 17 

Public Prosecutor in instituting these charges against the accused.  18 

It is for the court to decide based on the charges proffered and 19 

on the evidence adduced whether the prosecution has made out 20 

its case against the accused.      21 

1.8.    To put on record, the accused persons have legal advice and were 22 

represented by their counsel during all court proceedings.  During 23 

the trial proceedings the evidence was explained to them in Suluk 24 

and Bajau by the court interpreters. 25 

 26 
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2. Amended and re-amended charges 1 

2.1. On 6.1.2014, the prosecution applied to amend all the above 2 

charges against the accused persons, in particular as to the date 3 

of the offences.  All the learned counsel acting for the accused 4 

persons did not object to the amendments, which were allowed. 5 

2.2.  The respective amended charge or charges were read and 6 

explained separately to the respective accused in the language in 7 

which they understood, either in Bajau, Suluk or Bahasa Malaysia, 8 

by the court interpreters. 9 

2.3.   Each of the accused informed the court that they understood the 10 

amended charge or amended charges which was or were read 11 

separately and explained to them.  Each of them separately 12 

pleaded not guilty to the amended charge or charges read and 13 

explained to them. 14 

2.4.     On 23.12.2015 the prosecution applied to re-amend some of the 15 

amended charges against some of the accused.  Counsel for these 16 

accused did not object to the application to re-amend.  17 

2.5.    These re-amended charges were against the 2nd, 3rd, 5th, 6th, 10th, 18 

16th, 20th, 25th, 26th, 27th, 28th, 29th and 30th accused. 19 

2.6. The respective re-amended charge or charges were read and 20 

explained separately to the respective accused in the language in 21 

which they understood, either in Bajau or Suluk, by the court 22 

interpreters.  Each of the said accused informed the court that 23 

they understood the re-amended charge or re-amended charges 24 
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which was or were read separately and explained to them.  Each 1 

of them separately pleaded not guilty to the re-amended charge 2 

or charges read and explained to them. 3 

2.7    Although this is a joint trial which involved 29 cases and 30 4 

accused persons, this judgment should be read as a whole, and 5 

not disjunctively.  Any headings or sections in the judgment are 6 

for easy reference only.     7 

3.     Prosecution’s case 8 

3.1. At the commencement of the trial the prosecution tendered an 9 

opening statement which was marked as ‘A’ which was read in 10 

court.   11 

3.2. The opening statement stated that the accused persons had been 12 

charged inter alia under s.121 of the Penal Code for waging war 13 

against the Yang di-Pertuan Agong, under s.130KA for being 14 

members of a terrorist group, under s.130E for recruiting a 15 

person to be a member of a terrorist group, under 130K for 16 

harbouring a person knowing that he was a member of a terrorist 17 

group and for attempting to harbour a person having reason to 18 

believe that he was a member of a terrorist group under s.130KA 19 

read together with s.511 of the Penal Code.  20 

3.3. The prosecution informed the court that it would present oral and 21 

documentary evidence to prove the above charges against the 22 

accused persons. 23 



 
[PUBLIC PROSECUTOR   

v. TWU-45SO-1/3-2013 & 29 ors] 
 

(8) 

3.4.   The prosecution called a total of 166 witnesses and tendered 1 

numerous exhibits for the trial.  It relied in particular on the 2 

products or summaries of the communications interceptions which 3 

were tendered as exhibits P471A to P480C and the testimonies of 4 

PW132, PW134, PW135, PW138, PW141, PW158, PW159, PW163 5 

and PW165 to establish its case against the accused persons.  6 

3.5.   It should be noted that prior to the products of the 7 

communications interceptions (P471A to P480C) being produced 8 

in court, they had been declassified at the end of 2014.  The 9 

prosecution did not resort to the provisions of s.8 of the Security 10 

Offence (Special Measures) Act 2012 known as SOSMA and there 11 

was no application for the proceedings to be in camera in respect 12 

of these documents. 13 

3.6.    During the prosecution’s case, the defence had also produced 14 

numerous documentary exhibits.  Some had been tendered and 15 

others marked for identification (ID).  16 

3.7.   The defence submitted that there were inconsistencies between 17 

the various witnesses, that the exhibits seized were not in 18 

themselves incriminating and capable of more than one 19 

inferences, that the armed intruders belonged to a renegade 20 

faction of the Royal Security Force (RSF), that the telephone 21 

transcripts could only be described as a web of deceit and not 22 

admissible, that the failure to produce the chemistry reports in 23 

respect of the swabs taken from the exhibits ought to attract 24 

adverse inference under s.114(g) of the Evidence Act (EA) and 25 

that the identification of some of the accused in particular by 26 
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PW159 was suspect and riddled with irregularities.  These issues 1 

would be dealt with. 2 

3.8.  The prosecution and the defence had submitted and cited 3 

authorities on circumstantial evidence: e.g. see Belhaven and 4 

Stenton Peerage (1875) 1 APP CAS 287; Idris v Public 5 

Prosecutor [1960] MLJ 296; Chan Chwen Kong v Public 6 

Prosecutor [1962] MLJ 307. 7 

3.9.   Both sides had also cited numerous authorities in support of their 8 

case and submissions.  It is not necessary to refer to all these 9 

authorities cited. 10 

4. The Intrusion at Lahad Datu 11 

4.1. On evidence adduced, on 12.2.2013, at about 6.30 a.m., PW2, an 12 

auxillary policeman stationed at Felda Sahabat, Lahad Datu, 13 

together with his friends, were returning to Kg. Tanduo in their 14 

boat after they had gone fishing in the sea off Kg. Tanduo the 15 

night before.  In the middle of the night he heard the engine of a 16 

big boat from the sea, passing near to their boat, in the direction 17 

of Kg. Tanduo.  18 

4.2. On the way back to the river mouth at Kg. Tanduo PW2 saw 19 

many foreigners at the surau at the kampung, some of them in 20 

camouflaged uniform.  During the trial they were referred to as 21 

the armed intruders.  Although, when some of the family 22 

members of the Sultan of  the Sultanate of Sulu and North Borneo 23 

came to Sabah for visits, they and some of their supporters in 24 

Sabah were under police surveillance, the security forces (i.e. the 25 
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police and armed forces) were caught unaware of the intrusion by 1 

the armed intruders at Kg. Tanduo. Either there was an 2 

intelligence failure or had underestimated the Sulu Sultanate.   3 

4.3.   After PW2 went home to Felda Sahabat 16, he informed his 4 

superior officer of what he saw at Kg. Tanduo and subsequently 5 

lodged a police report on the intrusion by the armed intruders.  6 

His police report was tendered as exhibit P6. 7 

4.4. However, the reaction of the police was immediate.  This led to a 8 

chain of events and a series of actions taken including police 9 

investigations and the gathering of intelligence via interceptions of 10 

communications against the persons suspected to be involved in 11 

the intrusion.  The residents of Kg. Tanduo fled or were 12 

evacuated by the police.  The police put up a cordon around Kg. 13 

Tanduo, and there were navy patrol boats off the coasts of Kg. 14 

Tanduo, to prevent the intruders from moving out from Kg. 15 

Tanduo and to prevent reinforcements and supplies getting in. 16 

The cordon was initially manned by personnel from the PGA 17 

(Pasukan Gerakan Am) of PDRM including its Tiger Platoons.  18 

4.5. The armed intruders from the RSF of the Sultanate of Sulu and 19 

North Borneo who occupied Kg. Tanduo were led by Datu 20 

Agbimuddin Kiram, the younger brother of Sultan Esmail Kiram 21 

and Sultan Jamalul Kiram III. They were in Kg. Tanduo to claim 22 

Sabah to belong to the Sultanate of Sulu and North Borneo.  23 

Sultan Jamalul, Sultan Esmail and Datu Agbimuddin had since 24 

passed away in the Philippines. 25 



 
[PUBLIC PROSECUTOR   

v. TWU-45SO-1/3-2013 & 29 ors] 
 

(11) 

4.6. On 13.2.2012, PW1 was in charge of the Police Special Action Unit 1 

and the VAT 69 Commando based in Ulu Kinta, Perak.  He was 2 

instructed to handle the case of the armed intrusion by the armed 3 

intruders from the Sultanate of Sulu and North Borneo and to 4 

prepare a team of his men to go to Lahad Datu to carry out an 5 

operation called Ops Sulu.  On arrival at Lahad Datu, PW1 and his 6 

men were briefed on the situation of the armed intrusion at Kg. 7 

Tanduo and the evacuation of the residents of Kg. Tanduo. 8 

4.7. On 14.2.2013, 15.2.2013 and 16.2.2013 respectively, a group of 9 

senior police officers including SAC Zulkifli bin Abdul Aziz (SAC 10 

Zul), the Deputy Head of the Special Branch of Sabah, went to 11 

Kg. Tanduo to negotiate with the armed intruders to ask them to 12 

leave the country to avoid any bloodshed.   13 

4.8. The evidence showed that on 16.2.2013 three persons, whom 14 

PW1 did not know, had accompanied them to assist in the 15 

negotiation.  They were later identified as Datu Amir Bahar (the 16 

20th accused), who is the son of Sultan Esmail (referred to as ‘the 17 

Sultan’) and nephew of Datu Agbimuddin, Datu Piah and Datu 18 

Nafaul.   19 

4.9. The evidence showed that the 20th accused had previously visited 20 

Sabah together with his wife (PW165) and children and had 21 

stayed in Semporna.  They entered Sabah via Semporna (see 22 

exhibit P421Q).  Datu Nafaul had previously stayed at Kg. Likas in 23 

Kota Kinabalu. On evidence adduced, the 20th accused and 24 

PW165 had visited the 16th and 26th accused in Sabah. The 16th 25 
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accused is a cousin of the Sultan and the 26th accused is a cousin 1 

of the 20th accused. 2 

4.10.   On 15.2.2013 and 16.2.2013, PW1 took the opportunity to go 3 

with the group of police officers, which included PW58, PW66, 4 

PW67, PW70 and PW71, but he went undercover as a junior 5 

policeman.  He was there to survey and gather information on the 6 

armed intruders at Kg. Tanduo.   7 

4.11. PW1 saw between 150 to 200 men, many were armed with 8 

firearms including M16 and grenade launchers.  They had photo 9 

opportunities and took photographs during their visits on 10 

15.2.2013 and 16.2.2013 using a digital camera belonging to 11 

PW67.  These photographs were referred to and marked as ID2 12 

(1-50) which were separately tendered and marked as exhibits 13 

during the trial through these witnesses.  For convenience, I shall 14 

refer to them as 1D2 (1-50) unless otherwise stated. 15 

4.12. After the visits to Kg. Tanduo, PW1 instructed some of his men to 16 

take aerial photographs of the terrain, houses and activities at Kg. 17 

Tanduo from a helicopter and for them to carry out a more 18 

detailed surveillance on the ground on the terrain and possible 19 

routes in and out of Kg. Tanduo as part of his planning for Ops 20 

Sulu.  Some of these photographs were tendered as exhibits P3, 21 

P31, P32, P33, P34 and P36.  A satellite image of Kg. Tanduo was 22 

tendered as exhibit P3A.   23 

4.13. The negotiations with the armed intruders at Kg. Tanduo were 24 

not successful.  On 25th and 27th of February, 2013, leaflets 25 
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(exhibits P344 and P345) were dropped in and around Kg. Tanduo 1 

from a helicopter asking the armed intruders to lay down their 2 

arms and to surrender to the police.  They did not surrender and 3 

did not leave Kg. Tanduo, Lahad Datu.  Based on the intercepted 4 

telephone conversations, they expected to be attacked by the 5 

security forces at any time.  They were anxious and the situation 6 

in Kg. Tanduo was very tense. 7 

4.14. PW1 divided his men into five teams as Team A, Team B, Team C, 8 

Team D and Team E, each to one sector referred to as Sector A, 9 

B, C, D and E respectively, to carry out close reconnaissance 10 

(referred to as ‘close recce’ in the trial) in their respective sector 11 

to determine and verify the locations, sentries, foxholes, bunkers 12 

or defence, the weapons and the strength of the armed intruders 13 

in the area of Kg. Tanduo.   14 

4.15.   On 28.2.2013 at about midnight, Team E led by PW9 was inserted 15 

into Sector E from the sea.  The other teams went in on foot to 16 

their respective sector in Kg. Tanduo on 1.3.2013, between 1.30 17 

a.m. to 7.30 a.m.  They were in the camouflaged uniform of the 18 

Tiger Platoons of the PGA.  These sectors are marked and shown 19 

in the aerial photograph tendered as exhibit P3.  20 

4.16. On 1.3.2013 at about 10.00 a.m., while the five teams were on 21 

close recce in their respective sector in Kg. Tanduo, they 22 

encountered the armed intruders who were also on patrols.  23 

These resulted in shootouts or skirmishes between them and the 24 

armed intruders in Sector B, C and D.  Two VAT 69 personnel 25 

were killed and two others were injured.  26 
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4.17.  In Sector E there was a tense stand-off between the intruders and 1 

the VAT 69, with a challenge to the intruders that ‘you go, I go.’  2 

Both sides slowly moved back from the confrontation with no 3 

resulting skirmish in that sector.   4 

4.18.   After the skirmishes, the VAT69 found out that twelve of the 5 

armed intruders had been killed.  At about the same time three 6 

other armed intruders were killed near to two waterholes at Kg. 7 

Tanduo by snipers of VAT 69. 8 

5. The incident at Kg. Simunul, Semporna 9 

5.1.    From 12.2.2013 onwards, the Special Branch (SB) of the Royal 10 

Malaysian Police (PDRM) had applied to the Public Prosecutor to 11 

intercept some phone numbers believed to be used by persons 12 

suspected to be involved in the armed intrusion in order to gather 13 

intelligence and evidence against them. Based on the 14 

interceptions, the SB had traced the signals of the phones used 15 

and tracked the locations of these suspects or accused.   16 

5.2.    Some were believed to be hiding in Kg. Simunul, a water village in 17 

Semporna, which was inhabited by many Suluk and Bajau illegal 18 

immigrants from the southern Philippines. 19 

5.3.     After the deadly skirmishes at Kg. Tanduo on 1.3.2013, a team 20 

from the SB including the late Superintendent Ibrahim bin Lebar, 21 

PW33, PW34, PW44, PW35 & PW36, supported by a team of 22 

police personnel from IPD Semporna led by the late ASP Michael 23 

Paddel, decided to enter Kg. Simunul on 2.3.2013 to arrest a 24 

suspect known as Iman Tua and his followers believed to be 25 
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hiding in Kg. Siminul.  The prosecution did not lead any evidence 1 

on the real name or identity of Iman Tua.  2 

5.4.    The police commenced the operation to arrest Iman Tua at about 3 

4.30 p.m. by entering Kg. Simunul using Lorong 4 (see aerial 4 

photograph of Kg. Simunul marked as exhibit P202) to carry out 5 

house to house search and to trace the signals of the phones 6 

believed to be used by him and his exact location in Kg. Siminul.   7 

5.5.    At about 7.30 p.m. they traced the signals coming from houses 8 

no. 25, no.26 and no.27, near to a surau.  PW34 and PW44 then 9 

confirmed that the signals came from house no. 27.  When the 10 

police approached this house, they were attacked by gunmen.  11 

Six police personnel including the late Superintendent Ibrahim bin 12 

Lebar and the late ASP Michael Paddel were killed and PW33 was 13 

seriously wounded.  In the resulting skirmishes, several of the 14 

attackers were killed.  The police personnel had to take cover 15 

inside some of the houses during the night and had to wait for 16 

day break to get out or be rescued.    17 

5.6.   The next day, on 3.3.2013, a team of police officers and 18 

personnel, which included PW38 and PW39 led by PW37 from the 19 

Unit Tindakan Khas (UTK), made house to house search in Kg. 20 

Simunul to flush out the suspects or attackers, to rescue the 21 

police personnel who had taken cover inside some of the houses, 22 

to evacuate the injured and to remove the bodies. 23 

 24 

 25 
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6. Ops Daulat 1 

6.1. As a result of the deadly skirmishes in Kg. Tanduo and Kg. 2 

Simunul, on 5.3.2013 the Government launched Ops Daulat 3 

against the armed intruders.  The Malaysian Armed Forces (ATM) 4 

were called in to carry out aerial and mortar bombardments 5 

against the armed intruders at Kg. Tanduo and to assist the VAT 6 

69 commandos to flush out and mop up the armed intruders from 7 

the areas at Kg. Tanduo.  8 

6.2     As a result of the bombardments, many of the intruders were 9 

killed and many fled towards Tj. Labian, Tg. Batu, Sg. Bilis and 10 

Sg. Nyamuk where follow-up operations were carried out to flush 11 

out and mopped up these intruders.  One security personnel was 12 

killed, two were injured and more than thirty intruders were killed 13 

during the mopping up operations which were carried out until 14 

22.3.2013.  15 

6.3. The evidence showed that Datu Agbimuddin and many of the 16 

armed intruders managed to escape to the Philippines.  No 17 

evidence was adduced when and how they escaped from Kg. 18 

Tanduo. 19 

6.4.   A follow-up operation was also carried out under Ops Daulat to 20 

arrest the suspects and supporters of the Sultanate of Sulu and 21 

North Borneo in Lahad Datu, Semporna and Kunak.  More than 22 

five hundreds were arrested, including the 30 accused.  Most of 23 

them entered Sabah without valid documents.  They were 24 

arrested under the Immigration Act for investigations. 25 
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Subsequently some of them were re-arrested for their 1 

involvements in the armed intrusion under SOSMA.   2 

6.5.  Numerous exhibits including firearms, ammunitions, parangs, 3 

knives, camouflaged uniform, flags, handphones and documents 4 

were seized by the police after the skirmishes, mopping up 5 

operations and arrests carried out.  Subsequently the accused 6 

persons were charged inter alia for waging war against the Yang 7 

di- Pertuan Agong and for being members of a terrorist group. 8 

7. Prosecution to make out prima facie case against the accused 9 

persons 10 

7.1. The accused persons were charged for the several offences under 11 

Chapter VI and Chapter VIA of the Penal Code.  These offences 12 

are classified as security offences under s.3 and the First Schedule 13 

of SOSMA.  S.2 states that this Act shall apply to security 14 

offences.  15 

7.2.   It was enacted to provide special measures including procedural 16 

and evidential rules in court trials relating to security offences.    17 

7.3.     Section 3 of CPC provides that all offences under the Penal Code 18 

shall be inquired into and tried according to the provisions of this 19 

Coide, and all offences under any law shall be inquired into and 20 

tried according to the same provisions subject however to any 21 

written law for the time being in force regulating the manner or 22 

place of inquiring into or trying such offences.  23 
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7.4.   Although this joint trial is in respect of the security offences 1 

conducted under SOSMA, there isn’t any specific provision in 2 

SOSMA which excludes the application of any of the provisions of 3 

the CPC in this trial.  4 

7.5. Section 180(1) of the CPC provides that when the case for the 5 

prosecution is concluded, the court shall consider whether the 6 

prosecution has made out a prima facie case against the accused.  7 

The duty of a judge sitting alone, at the close of the case for the 8 

prosecution, is to determine, as a trier of facts, whether the 9 

prosecution has made out a prima facie case against the accused 10 

persons.  He must subject the evidence of the prosecution to a 11 

maximum evaluation: Looi Kow Chai & Anor v Public 12 

Prosecutor [2003] 2 MLJ 65.  13 

7.6.   For the purpose of this section, a prima facie case is made out 14 

where the prosecution has adduced credible evidence proving 15 

each ingredient of the offence which if unrebutted or unexplained 16 

would warrant a conviction:  see s.180(4) of CPC. 17 

7.7.   It has been held that notwithstanding a case is being tried as a 18 

security case, the court is not entitled to call on the accused 19 

persons to make their defence unless the prosecution has 20 

established a prima facie case against them: see Public 21 

Prosecutor v Sihabuin bin Haji Salleh & Anor [1980] 2 MLJ 22 

273; Public Prosecutor v Nordin bin Johan & Anor [1983] 23 

2 MLJ 221; Mohd Amin bin Mohd Razali v Public 24 

Prosecutor [2003] 4 MLJ 129, in particular the judgment of 25 
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Steve Shim CJ (Sabah & Sarawak) and that of Haidar FCJ in the 1 

last case cited above. 2 

7.8.    The defence submitted that the test to be applied at the end of 3 

the prosecution’s case is simply this; make an assumption that the 4 

accused will choose to remain silent and asks whether there is 5 

sufficient evidence to convict beyond reasonable doubt and if the 6 

answer is in the positive, call for the defence and if the answer is 7 

in the negative, acquit.  It cited the case of Woolmington v The 8 

Director of Public Prosecutions [1935] A.C. 462. 9 

7.9.    However, at the end of the prosecution’s case, the test is still one 10 

of prima facie case and not one of beyond reasonable doubt.  The 11 

court has to decide whether the prosecution has made out a case, 12 

which if unrebutted, would warrant a conviction of the accused. 13 

In deciding this question, the court ought not to consider whether 14 

the prosecution has proved the guilt of the accused beyond 15 

reasonable doubt.  At this stage the court has to decide whether 16 

the evidence adduced, which is not inherently incredible and 17 

which, if accepted as accurate, will establish each essential 18 

ingredient of the offence.  If the court so decides, it must call for 19 

the defence.  At this stage, the court must keep an open mind on 20 

the veracity and accuracy of the evidence: see Sim Ah Cheoh & 21 

Ors v Public Prosecutor [1991] 2 MLJ 353; Balanchandran 22 

v Public Prosecutor [2005] 2 MLJ 301.  23 

 24 

 25 
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8. Exhibits found and seized after the skirmishes and arrests 1 

8.1.  During the trial, numerous items which were recovered or seized 2 

were produced and tendered as exhibits in court through 3 

witnesses.  The prosecution had called these witnesses who had 4 

recovered, found, seized, handled, processed or had custody of 5 

these items.   6 

8.2.  Initially counsel for the accused persons had objected to the 7 

admissibility of many of these items as exhibits on the grounds 8 

that these witnesses were not called or yet to be called; that no 9 

seizure lists were prepared by the persons or witnesses who 10 

recovered or seized these items; that these persons or witnesses 11 

did not make any markings or put their initials or signatures on 12 

these items to identify, verify or prove that these were the items 13 

recovered or seized by them; that there was no handing over 14 

document signed from one person or witness to the next in the 15 

chain of evidence and that the prosecution had not established 16 

that the chain had not been broken.  17 

8.3.    For the reasons given in my judgment, there were no merits that 18 

there was a break in the chain of evidence in respect of these 19 

exhibits.  It was not necessary to call evidence to ensure that 20 

there was no break in the chain of evidence.  In this case, the 21 

witnesses who found or seized the items had produced and 22 

identified them as the very items found or seized.  There was no 23 

need to call every officer who handled the items unless there was 24 

doubt as to the identity: Su Ah Ping v Public Prosecutor 25 

[1980] 1 MLJ 75.  26 
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8.4.   On the first batch of items recovered and produced in court, PW3 1 

was the leader of Team B.  He testified that on 1.3.2013 at about 2 

10.00 a.m., during close recce in Sector B with his men at Kg. 3 

Tanduo, they encountered a group of 35 to 40 armed intruders.  4 

He said the armed intruders challenged his men shouting ‘Tiger, 5 

you should not come here.  This is our land.’  The armed intruders 6 

apparently thought that they were from the Tiger Platoons of 7 

PGA.   He said the armed intruders opened fire at them and they 8 

took cover and returned fire.  He said the skirmish’ lasted one 9 

hour and the intruders then retreated. 10 

8.5.   After the skirmishes, he together with a few officers and 11 

personnel checked the area and discovered twelve bodies of the 12 

intruders.  They found one M16, one Colt AR15 rifle together with 13 

two magazines which contained some live 5.56mm bullets, two 14 

Garand rifles together with eight magazines out of which seven 15 

magazines contained live bullets and the other magazine was 16 

empty, one .38 revolver containing some live bullets, three 17 

grenade launchers which were live and active, some parangs and 18 

knives, a black bag and a blue and white plastic bag.   19 

8.6. He recovered these items which he handed to PW103 of the 17th 20 

Battalion of PGA on the same day at about 1.30 p.m. at the place 21 

of skirmish at Kg. Tanduo.  PW3 identified PW103 in court.  Later 22 

in the trial, counsel for the accused informed the court that it was 23 

not necessary to call those witnesses who had handled the items 24 

or exhibits for identification as long as they were member of the 25 

police or security forces in order to save time and costs.   26 
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8.7.   These items were produced and displayed on the exhibit tables in 1 

court.  During his evidence-in-chief, each time PW3 was asked 2 

about each item which he found or seized and whether he could 3 

identify it, he approached the exhibit tables and selected an item 4 

which he identified as the item which he had seized at the place 5 

of the skirmish on 1.3.2013 at Kg. Tanduo.  These items were 6 

wrapped or in sealed clear plastic packages with a label attached 7 

or written on them.   8 

8.8. PW3 read out the label on the package which he had selected 9 

from the exhibit tables as each exhibit was referred to.  With no 10 

objections from the counsel, PW3 opened each of these 11 

packages, took out the item or items inside, identified and 12 

described the items which he had seized and referred to the label 13 

attached to the items in court.  These items were tendered as 14 

exhibits P7A to P22C.   15 

8.9. PW3 also selected and identified several parangs, knives and the 16 

bags which he testified as the items which he seized at the place 17 

of skirmish.  These were tendered as exhibits P23A to P29C. 18 

8.10.   PW3 testified that he did not prepare any seizure list nor prepare 19 

any handing over list to PW103 because he did not have any 20 

seizure list or handing over list or any paper at the place of 21 

skirmish because he and his men were on operation and in the 22 

midst of the operation.  He explained at that time when he 23 

recovered the items, he and his men had just encountered and 24 

had a shoot-out with the armed intruders in Kg. Tanduo, they 25 

were still in the skirmish area and it did not occur to him about 26 
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any seizure list or handing over list.  He said his priority was to 1 

carry out his instructions and assignments given to him by his 2 

superiors at Kg. Tanduo and to continue his assignments in the 3 

operation area. 4 

8.11. PW103 and his men from the 17th PGA Battalion were manning 5 

the cordon around Kg. Tanduo.  On 1.3.2013 at about 12.30 p.m. 6 

he was instructed to enter the skirmish area to evacuate two VAT 7 

69 personnel who were injured and the bodies of two other VAT 8 

69 personnel who were killed in the skirmish.  Later he was 9 

instructed to go back to the skirmish area to take out the seized 10 

items from PW3 and to hand them over to PW122 at Martek VAT 11 

69.  He arranged these items on the floor at Martek VAT 69. 12 

8.12. PW107, PW109, PW111 and PW112 were from the PDRM Forensic 13 

Department based at Cheras.  They were assigned to assist the 14 

police investigation teams at Lahad Datu to process and handle 15 

any items found or seized from the armed intruders or suspects or 16 

accused persons namely to list the items, to dust or lift any 17 

fingerprints on the items, to swab the items for DNA and for GSR 18 

(gunshot residue) from firearms and ammunitions, to send them 19 

for analysis, to photograph them, to label or make markings and 20 

then to pack them to be produced in court as exhibits during the 21 

trial. 22 

8.13. PW109 testified that he and his team were instructed by PW160 23 

to inspect and process the seized items at Martek VAT69 on 24 

2.3.2013.  He said these items were displayed on the floor at the 25 

Martek and handed over to him by PW122.  He instructed a police 26 
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photographer to take photographs of these items.  These 1 

photographs were produced and tendered as exhibit P714 (1-30).  2 

He said he and his team labelled and marked the items and took 3 

some swabs and then packed these items in clear plastic 4 

packages or brown paper packages.  After that he handed over 5 

these items to PW160.  The handing over form which was signed 6 

by PW109 was tendered as exhibit P715. 7 

8.14. During his testimony PW109 identified the items i.e. P7A to P29C 8 

which were displayed on the exhibit tables by referring to the 9 

markings made by him and his team earlier at Martek VAT 69.  He 10 

produced the swabs taken from the seized items.  These swabs 11 

including the plastic tube containing the swab sticks and the white 12 

envelopes containing the plastic tubes and swabs sticks were 13 

tendered as P717A to P743C. 14 

8.15.   The next batch of items was recovered from the place of skirmish 15 

at Tanjung Batu.  On 6.3.2013 at about 3.00 p.m., PW27 and his 16 

men from the 11th PGA Battalion were carrying out a cut-off 17 

operation in an area at an oil palm plantation at Tanjung Batu 18 

together with other PGA personnel led by Inspector Shahrulizam 19 

and army personnel from 17th RAMD PARA led by Major Syawal. 20 

They heard gunfire in the distant.  21 

8.16.   Not long after he heard gunfire in the distant, PW27 saw a group 22 

of 30 to 35 armed men, some were wearing full camouflaged 23 

uniform, some in half camouflaged uniform and some in civilian 24 

clothes and some were carrying long barrel rifles, some with 25 

pistols and some with parangs, approaching his position.  PW27 26 
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and his men were on higher ground and had a vantage view of 1 

these armed intruders approaching.  He testified that he saw one 2 

of the armed men carrying a long barrel rifle, lifted his firearm 3 

and aimed it towards them after this man became aware of their 4 

presence.  PW27 testified that he instructed his men to open fire 5 

in the direction of the armed intruders.  He said there was a 6 

shootout which lasted about 40 minutes.  He said there were 7 

many casualties on the side of the intruders but no casualty on 8 

the side of the security forces.  He and his men did not go and 9 

check on the casualties because it was not safe at that time. 10 

8.17.   He testified that the next day, on 7.3.2013, at 8.30 a.m., he was 11 

instructed to inspect the bodies and to seize any items found on 12 

the bodies and at the skirmish area.  He said eighteen of the 13 

intruders had been killed in the skirmish.  He told his men to seize 14 

any items found on the bodies or near the bodies and to alert him 15 

if they found any weapons.  He said he told them not to remove 16 

the weapons but that he would collect them himself.  17 

8.18.   PW27 testified that he seized one M14 rifle, five pistols of various 18 

types, twelve magazines of bullets of various types or calibre, 19 

some bullets of various sizes and types, one spear-gun with a 20 

metal, one replica gun in silver colour, one plastic pistol silver in 21 

colour, fourteen parangs, two axes, one saw, eight handphones of 22 

various brands including Nokia, one Kingston pendrive, three 23 

handphone batteries, 21 identity cards believed to belong to 24 

Philippines citizens, six notebooks, one big bundle of documents, 25 

one black “Bembrg’ bag containing four wallets, some jewelleries, 26 
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six camouflaged pouches, one black pistol  holster, one black 1 

double magazine holster, one black binocular, three pairs of 2 

boots, one black belt, six camouflaged T-shirts written with ‘Royal 3 

Security Force’, ten white T-shirts, some written with ‘Royal 4 

Security Force Bangsa Suluk’ or ‘Royal Armed Forces Bangsa 5 

Suluk’, one black T-shirt, one yellow T-shirt, six camouflaged 6 

uniform shirts, seven pairs of camouflaged uniform pants, one 7 

flag with yellow, green and white colour with an emblem of 8 

‘Kalimah Allah’ in the form of a kris and three hammocks.  9 

8.19.   He said he and his team brought the seized items to Martek 10 

Komando VAT 69 at Felda Sahabat 16 and handed all these items 11 

to PW32, an investigation officer from IPK Sabah.  He said he did 12 

not prepare any seizure list but prior to the handing over he and 13 

PW32 had recorded the items seized so he could remember and 14 

for the purpose of reference during investigation.  PW27 did not 15 

produce this list but it is annexed to a police report lodged by 16 

PW32 in respect of the items.  This police report was tendered as 17 

exhibit P200.  These items were produced and identified by PW27 18 

and PW32 respectively during their testimony.  19 

8.20.  These items were contained in sealed clear plastic packages or 20 

wrapped in brown paper packages with labels on them or written 21 

on them. These were displayed on the exhibit tables in court.  22 

PW27 was asked to describe the items which he seized or 23 

recovered, selected each package as he was referred to each item 24 

in the list made by PW32 and identified these as the items which 25 

he seized at the place of skirmish. 26 
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8.21.   After PW27 had selected each package from the tables in court, 1 

he was asked to read what were written on the label on the 2 

package, whether any marking or signature on the package and 3 

whether he put his marking or signature on the package.  PW27 4 

was then asked to open the package in court, after there was no 5 

objection from the counsel, took out the item or items from inside 6 

the package and said that it was the item or items which he had 7 

seized or recovered from the place of skirmish at Tg. Batu.  They 8 

were tendered as exhibits P38A to P154B (21).  9 

8.22.  PW32 also identified these exhibits by referring to the list which 10 

he had prepared and which was attached to his police report 11 

marked as exhibit P200.  PW32 identified these exhibits in the 12 

same manner as stated above, except that these packages or 13 

wrappings had already been opened by PW27 previously in court. 14 

8.23. PW111 testified that on 13.3.2013 he was instructed to go to 15 

Martek VAT 69 to process and handle the seized items in 16 

connection with Ops Daulat.  He said he met PW32 at the Martek 17 

who showed him the seized items and handed these items to him.  18 

He said he and his team arranged the items, instructed a police 19 

photographer to take photographs of these items, they took 20 

swabs from some of the items and then they marked and packed 21 

the items.  He said they also tried to trace and lift fingerprints but 22 

did not trace any.  He said there was no handing over note 23 

between him and PW32.  However, there was a handing over 24 

note between him and PW121 when he handed the items after he 25 

and his team had processed and packed the items.  This handing 26 
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over note was tendered as exhibit P748.  The photographs of the 1 

items were tendered as exhibit P749 (1 – 110). 2 

8.24. PW111 was asked to identify the items which he processed and 3 

packed earlier and he said that he could identify them because he 4 

had put his signature or initial and the date on these items.  5 

These items were placed on the exhibit tables in court and he 6 

identified them by the markings made by him and by referring to 7 

the handing over note P748 which he had prepared.  These items 8 

had been marked as exhibits P38A to P154B (21) through PW27.  9 

He then referred to the swabs taken from some of these items 10 

and these swabs sticks including two clear plastic packages 11 

labelled as CC1 and CC2 were produced, identified, tendered and 12 

marked as exhibits P750A to P751AH. 13 

8.25.   On 2.3.2013, PW28 together with his officers and men from 14 

Company A of the 7th Battalion of RAMD were instructed to set up 15 

a cordon outside Kg. Tanduo to prevent the armed intruders from 16 

escaping and to prevent any assistance to be provided to the 17 

armed intruders in Kg. Tanduo.  PW28 said the Tiger Platoons of 18 

10th Battalion and 15th Battalion of PGA were also conducting the 19 

cordon in the area with his men.  They withdrew to Tiger Harbour 20 

on 4.3.2013 when the aerial and mortar bombardments were to 21 

commence the next day.  They remained at Tiger Harbour until 22 

12.3.2013 when he was informed that a mopping up and cut-off 23 

operation would be carried out by personnel from 7th RAMD and 24 

22nd Commando Regiment moving from the prawn cultivation 25 
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ponds at Kg. Tanduo towards Sg. Nyamuk.  He received 1 

instructions to carry out the cut-off operation at Sg. Nyamuk.  2 

8.26.   PW28 testified that on that day, at about 10.15 a.m., while he 3 

and his men were stationed at their cut-off position, suddenly 4 

they were fired upon by armed intruders.  He saw three armed 5 

intruders at a distance of about 80 metres, one was carrying a 6 

pistol, one was carrying a long barrel firearm and the other was 7 

carrying a sword or long parang.  He said there were another two 8 

at a distance of 100 to 150 metres who were each carrying a long 9 

barrel firearm.  He said all the intruders were in civilian clothes. 10 

He said he and his men retaliated.  One of the intruders, who 11 

were 80 metres away, fell down after being shot, while the two 12 

who were at a distance of 100 to 150 metres were injured and 13 

ran into the bushes.  One of his men was injured on his right 14 

cheek as a result of being hit.  He said the skirmish lasted about 15 

15 minutes. 16 

8.27.   Later, PW28 and his men together with other personnel from the 17 

7th RAMD led by PW25 went out to search for the two armed 18 

intruders who had been injured.  During the search, suddenly he 19 

heard a shot and his men shouted that one of them had been hit.  20 

He moved over and found that one of the army personnel had 21 

died.  Then they found the dead intruder and a pistol, some T-22 

shirts, a bag of rice, sugar, medicine and a toothbrush beside the 23 

dead intruder.  He said he seized the pistol which was tendered 24 

as exhibit P157B.   25 
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8.28.  The next day i.e. on 13.3.2013 at about 10.00 a.m. they 1 

continued the search for the two intruders.  At an open area they 2 

found one dead intruder.  He found and seized one M1 Garand 3 

rifle and a small bag containing a bullet casing and small 4 

fragments which were tendered as P158C and P159D.  5 

8.29. On the evidence adduced, the witnesses namely PW3, PW27, 6 

PW32 and PW28, were able to and had identified the exhibits 7 

which were found at the area of the skirmishes and which were 8 

seized, processed, handled, packed and produced in court as the 9 

exhibits which they found and seized.  There was no serious 10 

challenge on their testimonies or their credibility in respect of the 11 

seizures and production of these exhibits in court.  12 

8.30.   Subsequently, during the trial, the prosecution and defence came 13 

to an agreement on the admissibility of these exhibits.  Counsel 14 

agreed that they had no objection to the admissibility of these 15 

exhibits which had been identified by the witnesses, which were 16 

referred to during the trial, but subject to cross-examinations.  17 

These exhibits are set out in an agreed list marked as ‘B’ and that 18 

these had been tendered as exhibits.  19 

8.31.   On the next batch of exhibits, PW99 testified that he was 20 

assigned to Balai Cenderawasih at Lahad Datu to assist in Ops 21 

Daulat as an investigation officer.  On 24.3.2013 he was 22 

instructed to retrieve some items which had been seized by PW29 23 

who had conducted a mopping up operation at Tj. Labian and Kg. 24 

Tg. Batu.  PW29 testified that one intruder was killed in that 25 

operation.  Numerous items were found and seized by PW29. 26 
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These were tendered as exhibits P161A to P198B through PW29 1 

and PW99, including a Colt pistol (exhibit P162C).  PW99 lodged a 2 

police report (P541) on the seizures of these items. 3 

8.32.  On 28.3.2013, PW99 was instructed to receive items which were 4 

found and seized by PW96 during operations at Sg. Bilis and Tj. 5 

Labian.  PW96 identified these items seized by him in court.  6 

These were tendered as exhibits P491A to P533AC.  PW99 lodged 7 

a police report which was tendered as exhibit P490 in respect of 8 

the seizures by PW96 of these exhibits. 9 

8.33.  PW37 testified that during the operation at Kg. Simunul, his men 10 

found and seized some items including camouflaged uniform.  11 

These were tendered as exhibits P217B to P225B. 12 

8.34.  PW68 testified that on 18.2.2013 he received information of a 13 

group of men having a meeting at a restaurant in Lahad Datu. 14 

They were suspected to be members of the Sultanate of Sulu and 15 

North Borneo.  He arrested these men who included the 5th and 16 

6th accused and he seized several items from them.  These were 17 

tendered as exhibits P357B to P390E (1-2). 18 

8.35. Counsel for the accused did not object to the admissibility of 19 

these items produced in court through PW37, PW68, PW96 and 20 

PW99.  Counsel for the accused also did not object for these to be 21 

tendered as exhibits, subject to cross-examinations. 22 

8.36. These items which were seized or recovered were kept at the 23 

exhibit store of the Lahad Datu police station under the care and 24 

custody of PW149, who was the store keeper in charge.  These 25 
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items were registered in three separate exhibit register books 1 

which were tendered as exhibits P914, P915 and P916.  The 2 

entries in these register books showed that some of the items 3 

were taken out and sent to the Armoury of IPK Sabah or 4 

Chemistry Department or Cyber Security Malaysia for analysis and 5 

later returned to the exhibit store.  These items were 6 

subsequently transferred from the Lahad Datu exhibit store to an 7 

exhibit store at IPD Penampang for easy transportation to court 8 

for this trial. 9 

8.37.  The evidence showed that PW145 had taken out the firearms and 10 

ammunitions from the exhibit store which he sent to the armoury 11 

at IPK Sabah for serviceability or ballistic tests to be conducted on 12 

these exhibits.  These tests were conducted by PW100, PW101, 13 

PW104 and PW108, a few months after the firearms and 14 

ammunitions were seized.  They prepared their reports on the 15 

tests conducted on these firearms and ammunitions. These 16 

reports were tendered as exhibits P551, P552, P553, P564, P565, 17 

P566, P593, P594, P595, P710, P711 and P712. PW104 prepared 18 

another report on the disposal or destruction of three live 19 

launchers which were found after the skirmishes at Kg. Tanduo.               20 

8.38.  Although the defence had challenged these reports, based on the 21 

reports tendered as exhibits, some of the firearms, ammunitions, 22 

magazines and bullets were in good condition and serviceable at 23 

the time of the tests carried out for example, one Colt .45 pistol, 24 

one Garand rifle, one M16 rifle and a .38 pistol made in Brazil. 25 
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Some were not serviceable including a Colt MK IV pistol and a 1 

home-made .38 pistol.  2 

8.39.  The defence did not ask for these firearms and ammunitions to be 3 

sent to their experts or independent experts for tests to be carried 4 

out that they were in fact not serviceable, could not function or 5 

could not be used.  Apart from these reports, there was no 6 

evidence to the contrary.  It was not in dispute that the firearms 7 

and ammunitions which were seized were used by the intruders in 8 

the skirmishes in Kg. Tanduo and Kg. Simunul where there were 9 

casualties and many lives lost. These pointed to the fact that 10 

many of these firearms and ammunitions found and seized were 11 

serviceable.        12 

8.40.  The evidence also showed that although PW109, PW111 PW112, 13 

PW115 and PW166 had taken the DNA and GSR swabs from some 14 

of these exhibits which were sent to the Chemistry Department 15 

for analysis, they were not told of and did not know the results. 16 

The prosecution did not produce or tender these results as 17 

exhibits.  In the absence of these results or any explanation, the 18 

inference that could be drawn was that these swabs did not 19 

connect or incriminate any of the accused persons. 20 

9. Case reports on Forensic Examinations of mobile phones 21 

9.1. As stated above, many mobile phones were found or seized by 22 

the security forces during Ops Sulu or Ops Daulat. On 29.4.2013, 23 

many of the phones were sent to the Digital Forensics 24 

Department (DFD) or otherwise known as Cyber Security Malaysia 25 
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for forensic examinations to be carried out and thirty three (33) 1 

case reports in respect of the examinations were tendered, either 2 

by the prosecution or defence. 3 

9.2.   I referred to the first of these case reports because it was the first 4 

report referred to during the trial which was marked as IDD 68 5 

through PW51 on 24.11.2014.  This was subsequently tendered 6 

as defence exhibit D68 through PW131 who prepared this report 7 

on 10.9.2013. 8 

9.3.    The evidence showed that by a letter dated 29.4.2013, PW163 9 

sent six (6) phones and one (1) SIM card which were seized from 10 

the 26th accused to DFD for forensic examinations to be carried 11 

out by using tools or software ‘to extract all related data from the 12 

mobile exhibits’ and for an initial report to be prepared.  These 13 

phones were previously tendered as exhibits P338C, P339C, 14 

P340C, P341C, P342C and P343C and the SIM card was tendered 15 

as P342D.  D68 was the first report prepared in respect of these 16 

phones and which was also referred to as the first version report. 17 

9.4. Based on the findings stated in D68, no analysis was performed 18 

on the phones because they could not be switched on.  In respect 19 

of the SIM card, it contained 248 contacts, 20 text messages, 20 20 

incoming calls and 10 outgoing calls. 21 

9.5.     The phones were sent back to DFD to ‘produce more detailed 22 

analysis and do minor corrections’.  A second report was 23 

prepared, dated 21.4.2014, which was tendered as exhibit P895, 24 

previously marked as IDD79.  The findings in P895 were the same 25 
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as those in D68. This was referred to as the second version 1 

report.  The data extracted was stored in a CD tendered as P896. 2 

9.6.    The phones were again sent to DFD to ‘reanalyze exhibits’.  A 3 

third report was prepared, also dated 21.4.2014, which was 4 

tendered as P897, previously marked as IDD80.  This was 5 

referred to as the supplementary report.  The findings in P897 6 

stated that the analysis was unsuccessful because the exhibits 7 

could not be switched on even though they had been charged, 8 

except that DFD was able to extract 6 contacts from the phone 9 

marked as P342C.  The data extracted was stored in a CD 10 

tendered as P898. 11 

9.7.    Although the 6 phones and SIM card were seized from the 26th 12 

accused and the CDs containing the data extracted from these 13 

phones and SIM card were tendered as exhibits in court, during 14 

the trial the prosecution did not refer to or projected the contents 15 

of the CDs onto a screen or explained the data whether they 16 

concerned the 26th accused, whether she used any of them for 17 

communications and if so, with whom, for what purposes, 18 

whether incriminating, whether they incriminated or exonerated 19 

the 26th accused.  20 

9.8.    PW131, who performed the analysis on these phones and SIM 21 

card (referred to as ‘the digital devices’) and who prepared these 22 

reports, also did not explain his findings; what or who were these 23 

248 contacts or 6 contacts, did they concern the 26th accused or 24 

any of the thirty accused, what were these incoming or outgoing 25 

calls, whether these concerned the 26th accused, if so, with 26 
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whom, whether with any of the 30 accused persons or any 1 

suspects or terrorists, did they concern the armed intrusion at Kg. 2 

Tanduo, what were these messages, did they concern the 26th 3 

accused,  and whether these messages concerned the said 4 

intrusion, incriminating, exculpatory or favourable to the 26th 5 

accused.  6 

9.9.    Further, Appendix C in the reports set out the ‘drive information’ 7 

of the 6 phones and SIM card containing the IMEI, IMSI and ICC 8 

of these digital devices.  Again PW131 did not explain, based on 9 

the IMEI, IMSI and ICC, whether these digital devices belonged to 10 

the 26th accused, whether she used any of them for 11 

communications, if so, with whom and the significance of such 12 

data against the 26th accused. 13 

9.10. Based on the three reports tendered and in the absence of any 14 

explanation on the analysis performed and the data extracted 15 

from the phones and SIM card seized, there was no evidence 16 

adduced based on the data to incriminate the 26th accused or her 17 

involvement in the intrusion. 18 

9.11.   It was not necessary to deal with all the subsequent case reports 19 

in detail, which had been tendered in respect of the phones, SIM 20 

cards and memory cards seized from the respective accused 21 

persons, because, for the reasons given above, the prosecution 22 

did not refer to nor explain the significance of the data extracted 23 

from the phones, SIM cards and memory cards, unless required 24 

based on the evidence and issues raised. 25 
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9.12.   Exhibits D81 and P893 are the first and second reports prepared 1 

based on the analysis performed on one phone (P346C) and one 2 

SIM card (P346E) seized from the 16th accused. The data 3 

extracted was stored in a CD tendered as P894.  The prosecution 4 

did not explain the contents of these digital devices or the data 5 

extracted or the significance thereto. 6 

9.13.   Exhibits D96 and P862 are the first and second reports prepared 7 

based on the analysis performed on three phones (P400C, P402C 8 

and P403C) and five SIM cards, four SD cards, one modem, one 9 

notebook (P422C) and one charger seized from the 20th accused.  10 

9.14.   In paragraph 1.0, both of D96 and P862, the request to DFD was 11 

‘to extract all data that relevant to Ops Daulat that shows the 12 

intention and planning to infiltrate Sabah state’.  In the 13 

‘Document Change Log’ at page 5 of 17 of P862, the remarks 14 

were to ‘produce more detailed analysis and do minor 15 

corrections’. 16 

9.15.  In the ‘Findings’ in paragraph 5.0 in D96, it was stated including 17 

“However, DFD could not verify which findings that are relevant 18 

to “Ops Daulat” that shows the intention and planning to infiltrate 19 

Sabah state.”  This statement was not included in the ‘Findings’ in 20 

paragraph 5.0 of P862.  The defence questioned the omission of 21 

this statement in P862 although PW131 gave some explanation 22 

for this omission or deletion.   23 

9.16.  The data extracted was stored in a DVD tendered as P863.  There 24 

were many contacts and messages, some were deleted and there 25 
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were many incoming and outgoing calls.  The Nokia N70 (P402C) 1 

contained 427 contacts.  The data extracted also contained 2 

document files, audio files and video files.  The prosecution did 3 

not refer to or explain the contents of these digital devices or the 4 

data extracted or the significance thereto, whether they 5 

concerned or incriminated or exonerated the 20th accused in 6 

respect of the two re-amended charges against him. 7 

9.17.   Appendix B, both in D96 and P862, set out the drive information 8 

extracted from these digital devices including the phone number 9 

012 810 4507 from the handphone referred to as HP02 (Nokia 10 

1280) (P400C) and another phone number 906 946 8802 from the 11 

SIM card referred to as SIM02 (P414D).  These were the only two 12 

phone numbers extracted and referred to in all the case reports 13 

prepared and tendered as exhibits.  The phone number 012 810 14 

4507 was one of the phone numbers in the list to be intercepted 15 

in the applications made on 15.2.2013 prepared by PW49 (see 16 

P243).  Again, the prosecution did not refer to or explain the 17 

significance of this phone number which was extracted from the 18 

phone seized from the 20th accused and whether he used this 19 

phone based on the IMEI, IMSI or ICC although the phones were 20 

given to SB for inspection after they were seized.   21 

9.18.   Exhibits D100, P869 (IDD101) and P871 (IDD102), are the first, 22 

second and supplementary reports prepared based on the 23 

analysis performed on nine phone (P427B, P428B, P428C, P429B, 24 

P429C, P430B, P430C, P431B and P431C), six SIM cards and six 25 

SD cards seized from the 19th accused.  The data extracted was 26 
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stored in a DVD and CD tendered as P870 and P872 respectively.  1 

The prosecution did not refer to nor explain the contents of these 2 

digital devices or the data extracted or the significance thereto. 3 

9.19.   Exhibits D156, P899 and P900 are the first, second and 4 

supplementary reports prepared based on the analysis performed 5 

on one Nokia 1680C-2 phone (P256C) seized from the 1st 6 

accused.  The prosecution did not refer to nor explain the 7 

contents of these digital devices or the data extracted or the 8 

significance thereto. 9 

9.20.  Exhibits D157 and P901 are the first and second reports prepared 10 

based on the analysis performed on one Nokia 6120C-1 phone 11 

(P274C) and one SIM card (P274D) seized from the 4th accused.  12 

The data extracted was stored in a CD tendered as P902.  The 13 

prosecution did not refer to nor explain the contents of these 14 

digital devices or the data extracted or the significance thereto. 15 

9.21.   Exhibits D159 and P889 are the first and second reports prepared 16 

based on the analysis performed on one Nokia C2-05 phone 17 

(P300C), one SIM card (P300D) and one SD card (P300E) seized 18 

from the 15th accused.  The data extracted was stored in a CD 19 

tendered as P890.  The prosecution did not refer to nor explain 20 

the contents of these digital devices or the data extracted or the 21 

significance thereto. 22 

9.22.   Exhibits D161 and P891 are the first and second reports prepared 23 

based on the analysis performed on one Nokia 1280 phone 24 

(P301C) and one SIM card (P301D) seized from the 9th accused. 25 
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The data extracted was stored in a CD tendered as P892.  The 1 

prosecution did not refer to nor explain the contents of these 2 

digital devices or the data extracted or the significance thereto. 3 

9.23.   Exhibits P880 and P882 are the second and supplementary 4 

reports prepared based on the analysis performed on five phones 5 

(P279B, P279C, P279D, P279E and P279F) and three SIM cards 6 

(P279G, P279H and P279I) seized from the 27th accused.  The 7 

data extracted was stored in a CD tendered as P881.  The 8 

prosecution did not refer to nor explain the contents of these 9 

digital devices or the data extracted or the significance thereto. 10 

9.24.   Exhibits D163 and P878 are the first and second reports prepared 11 

based on the analysis performed on one Nokia 1280 phone 12 

(P258C) and one SIM card (P258D) seized from the 18th accused.  13 

The data extracted was stored in a CD tendered as P879.  The 14 

prosecution did not refer to nor explain the contents of these 15 

digital devices or the data extracted or the significance thereto.  16 

9.25.   Exhibits D165 and P887 are the first and second reports prepared 17 

based on the analysis performed on one Samsung GT-N7100 18 

phone (P211B) and one SD card (P211E) seized from a green 19 

plastic bag found in a car used to transport the 24th accused.  The 20 

data extracted was stored in a DVD tendered as P888.  The 21 

prosecution did not refer to nor explain the contents of these 22 

digital devices or the data extracted or the significance thereto. 23 

9.26.   Exhibits D167, P883 and P885 are the first, second and 24 

supplementary reports prepared based on the analysis performed 25 
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on eight phones (P85C, P79C, P81C, P80C, P82C, P83C, P84C and 1 

P86C), one SD card, one thumbdrive and two SIM cards found 2 

and seized from the place of skirmishes at Kg. Tanduo.  The data 3 

extracted was stored in two CDs tendered as P884 and P886.  4 

The prosecution did not refer to nor explain the contents of these 5 

digital devices or the data extracted or the significance thereto. 6 

9.27. Exhibits D169, P873 and P875 are the first, second and 7 

supplementary reports prepared based on the analysis performed 8 

on four phones (P335D, P336C, P333C and P334C), three SD 9 

cards and seven SIM cards seized from the 17th accused.  The 10 

data extracted was stored in two CDs tendered as P874 and P876.  11 

During the trial, the prosecution did not refer to nor explain the 12 

contents of these digital devices or the data extracted or the 13 

significance of the data. 14 

9.28.  However, at the end of the prosecution’s case, the prosecution 15 

submitted that there were three contacts or phone numbers or 16 

phone calls between the 17th accused and the other accused in 17 

respect of the intrusion.  It must be noted that these contacts or 18 

phone numbers were not referred to or stated in D169, P873 and 19 

P875.  The prosecution did not lead any evidence what were 20 

these contacts or phone numbers or phone calls, by whom, to 21 

whom, whether they concerned the 17th accused or other 22 

accused, whether about inciting war against the King or that they 23 

were members of a terrorist group.  The prosecution also did not 24 

lead any evidence whether these three contacts were referred to 25 

in the summaries tendered as P476. 26 
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9.29.  PW131 who prepared the reports and CDs did not testify as such 1 

and did not explain the significance of the data extracted.  These 2 

assertions or submissions by the prosecution at the end of the 3 

prosecution’s case were never put to PW131 and the 17th accused 4 

or any of accused persons.  They were never put on notice about 5 

these assertions and never given the opportunity to cross-6 

examine PW131 on these assertions made by the learned DPP 7 

during submissions.  There were no merits on these assertions: 8 

see Wong Swee Chin v Public Prosecutor [1981] 1 MLJ 9 

212.  10 

9.30.   Exhibit P903 is the second report prepared based on the analysis 11 

performed on one Nokia 101 phone (P449C), three SIM cards and 12 

one document seized from the 28th accused.  The data extracted 13 

was stored in a CD tendered as P904.  The prosecution did not 14 

refer to nor explain the contents of these digital devices or the 15 

data extracted or the significance thereto.  16 

9.31.  Exhibits P905 and P906 are the first and supplementary reports 17 

prepared based on the analysis performed on one Nokia 1280 18 

phone (P789C) seized from the place of skirmishes at Kg. Tanduo. 19 

The prosecution did not refer to nor explain the contents of this 20 

digital device or the data extracted or the significance thereto. 21 

10. 112 Statement of SAC Zulkifli bin Abdul Aziz 22 

10.1.   On 23.12.2015, the prosecution intended to call SAC Zul, who had 23 

retired in November, 2014, as its last prosecution’s witness before 24 

it closed its case.  However, after much efforts, the prosecution 25 
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was unable to find and serve the subpoena on SAC Zul.  The 1 

prosecution applied for a final date to try to call SAC Zul as 2 

witness.  With no objection from counsel, I allowed the 3 

application and fixed the final date for hearing on 5.1.2016. 4 

10.2.   On that date, the prosecution failed to call SAC Zul as a witness. 5 

Instead it called PW166 who was the process server instructed to 6 

serve the subpoena on SAC Zul.  He testified on the attempts 7 

made to serve the subpoena which were unsuccessful.  He also 8 

testified on the efforts made to trace and locate SAC Zul including 9 

announcements made on TV3 and directions to all police districts 10 

in Sabah to find him.  All these were not successful.  Therefore 11 

the prosecution applied to recall PW158 for the purpose to tender 12 

the s.122 statement of SAC Zul.  Counsel for the accused did not 13 

have any objection for PW158 to be recalled but objected to the 14 

tendering of that statement through PW158.  15 

10.3.  The prosecution applied to tender the s.112 statement of SAC Zul 16 

under s.32(1)(i) and (j) of the Evidence Act on the grounds that 17 

his statement was relevant in this trial, that he could not be 18 

traced to be served with the subpoena and his attendance could 19 

not be procured without an amount of delay or expense which 20 

under the circumstances of the case appeared to the court 21 

unreasonable.  22 

10.4.  It was submitted that the reasons why the prosecution in 23 

tendering the statement of SAC Zul was only for the purpose of 24 

establishing the fact that it was made by him, that it was not 25 

suppressing such evidence but intended to tender it to avoid any 26 
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adverse inference under s.114(g) of EA against the prosecution.  1 

It submitted that it was aware that this statement would not be 2 

subject to cross-examination by counsel and its probative value 3 

would be decided by the court.  4 

10.5.   It submitted nevertheless that this statement could be tendered 5 

through the investigation officer who had custody and control of 6 

the statement recorded from SAC Zul.  It submitted that this was 7 

highlighted in the Supreme Court case of Lin Lian Chen v PP 8 

[1992] 2 MLJ 56.  9 

10.6.   The counsel for the accused persons had objected to this 10 

statement to be tendered via PW158.  It was submitted that ACP 11 

Mohd Akhir bin Ishak was the person who recorded this 12 

statement, who could confirm and attest to the signature of SAC 13 

Zul and that there was no evidence before the Court as to why 14 

ACP Mohd Akhir was not available as a witness.   15 

10.7. It was submitted that SAC Zul was clearly reluctant to give 16 

evidence eventhough the importance of his role has clearly been 17 

stated in P966 i.e. that the prosecution's case would be weakened 18 

without his presence and it was also quite clear from P971 that on 19 

the 7.12.2015 he had left Sabah through KKIA and had returned 20 

on 13.12.2015 again through KKIA.  Counsel for the accused 21 

accepted the fact that some efforts had been made to locate SAC 22 

Zul but it was crucial that ACP Mohd Akhir bin Ishak must attend 23 

to give evidence as at the top of page 4 of the statement SAC Zul 24 

confirmed that he had received a letter containing the terms set 25 

out by the intruders to resolve the standoff and this document 26 
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has not been tendered during the course of this trial.  It was 1 

submitted that this discrepancy could only be explained either by 2 

SAC Zul or by ACP Mohd Akhir.  3 

10.8.   It was submitted that without calling SAC Zul and ACP Mohd Akhir 4 

as witnesses, there was no probative value and the s.112 5 

statement of SAC Zul should not be admissible.  Counsel for the 6 

accused cited the following authorities in support of their 7 

submissions: see Kobra Taba Seidali v PP [2014] 2 MLJ 554;  8 

MD Nurhidayat Md Ali v PP [2014] 5 MLJ 182; PP v Resty 9 

Agpalo & Ors [2011] 4 MLJ 284. 10 

10.9.  Before a statement is admitted under s.32 of EA, the prosecution 11 

has to establish that the maker of the statement is either dead or 12 

cannot be found or has become incapable of giving evidence or 13 

that his attendance cannot be procured without unreasonable 14 

delay or expense.  Unless the prosecution establishes that it has 15 

diligently and exertively attempted to locate the witness and is 16 

able to assess the chances of success of procuring this witness, it 17 

will have failed to satisfy the above conditions: Public 18 

Prosecutor v Lam Peng Hoa & Anor [1996] 5 MLJ 405; 19 

Public Prosecutor v Lee Jun Ho & Ors [2011] 6 MLJ 220.  20 

10.10. The prosecution relied on section 32(1)(i)&(j) of the Evidence Act 21 

on the grounds that SAC Zul’s statement was relevant as evidence 22 

in this trial, that he could not be found to be called as a witness 23 

and that his attendance could not be procured without an amount 24 

of delay or expense which under the circumstances of the case 25 

appeared to the court to be unreasonable. 26 
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10.11.  The prosecution had submitted that PW158 as the IO of the case 1 

had custody of the statement of SAC Zul and he could tender this 2 

statement as exhibit, citing the case of  Lin Lian Chen v PP 3 

(supra).  In that case, counsel for the accused applied to 4 

introduce through the IO the caution statement made by the 5 

accused to one Insp. Lai Joo Wah who was not called by the 6 

prosecution.  The DPP objected to its admissibility but the court 7 

allowed for it to be tendered as exhibit during the prosecution's 8 

case because the statement was given by the accused himself 9 

who was present during the trial. 10 

10.12.  In this case, the prosecution was not tendering any cautioned 11 

statement or s.112 statement of any of the accused.  Instead the 12 

prosecution applied to tender the s.112 statement of SAC Zul who 13 

could not be called as a witness.  S.32 of EA is in respect of the 14 

admissibilty of a statement made by a person who could not be 15 

called as a witness whereas the application in Lin Lian Chen’s 16 

case was to tender the statement of the accused.  Therefore the 17 

facts in Lin Lian Chen's case could be distinguished.  18 

10.13.  Based on the submissions, SAC Zul was to be a key prosecution 19 

witness.  This trial commenced in January 2014.  Prior to the trial 20 

the prosecution should have served the subpoena on SAC Zul to 21 

attend the trial until the conclusion of the trial.  If he was not 22 

served prior to the trial, he should have been served as soon as 23 

possible after the trial commenced.  The prosecution could resort 24 

to the provision of  s.118 CPC to require SAC Zul to enter into a 25 

bond to appear as a witness in this trial.  The prosecution could 26 
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also resort to the provisions of s.396 CPC.  However the 1 

prosecution did not do any of those and as soon as possible. 2 

10.14.  The prosecution only in October 2015 tried to trace and serve 3 

SAC Zul with the subpoena.  The prosecution submitted that SAC 4 

Zul had retired in November 2014 and could not be traced.  5 

PW163 had testified that during the early part of the trial SAC Zul 6 

was present outside the court during the trial prior to his 7 

retirement and after that he did not turn up for the proceedings.  8 

The prosecution should have served the subpoena on him prior to 9 

his retirement but did not do so. 10 

10.15.  The prosecution had called PW166 who was the process server of 11 

the police.  He testified that since October 2015 he attempted to 12 

serve the subpoena on SAC Zul at his given address but for two 13 

months he could not find him at that address.   14 

10.16.  He said in November 2015 he asked Insp. Zam Zam to make an 15 

announcement to all the police districts in Sabah to trace the 16 

vehicle used by SAC Zul but they could not find him.  He also 17 

testified that the police has requested TV3 and TV3 had made 18 

public announcements over television and the internet looking for 19 

SAC Zul to appear as a witness in this trial. 20 

10.17.  He said he had also checked with the Immigration Department of  21 

Sabah and found that SAC Zul left Sabah on 7.12.2015 and came 22 

back on 13.12.2015.  He said SAC Zul was also booked on a flight 23 

to Manila but did not turn up for that flight.   He said since then 24 

he tried to trace SAC Zul but failed to do so until now.  25 
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10.18.  Due to his previous attendances outside the court, the TV3 1 

annoucements and efforts made to look for him, SAC Zul knew 2 

that he would be called as a witness and  likely knew that the 3 

police or prosecution had been looking for him.  However, he did 4 

not come forward.  Clearly he had refused to come forward as a 5 

witness to testify in this trial.  6 

10.19.  This was not a case of the prosecution failing to call or chose not 7 

to call him but it was a case of SAC Zul refusing to attend as a 8 

witness.  The court had yet to hear the testimony of SAC Zul or 9 

read his statement.  The court did not know what he was going to 10 

say in his testimony.  There was no evidence that the prosecution 11 

was trying to withhold or suppress the testimony of SAC Zul. 12 

There was no basis to invoke any adverse inference against the 13 

prosecution: Munusamy v PP [1987] 1 MLJ 492.  14 

10.20.  Notwithstanding that SAC Zul could not be called or refused to 15 

testify as a witness, the prosecution should have called ACP Mohd 16 

Akhir as a witness who recorded the s.112 statement from SAC 17 

Zul.  In the absence of SAC Zul, ACP Mohd Akhir would be the 18 

next best witness to produce and tender the s.112 statement of 19 

SAC Zul.  He would be able to confirm the signature of SAC Zul 20 

and the contents of the statement of SAC Zul recorded by him.  21 

However, the prosecution did not call ACP Mohd Akhir because he 22 

was not available. 23 

10.21.  The prosecution did not lead any evidence or on the attempts 24 

made to trace ACP Mohd Akhir or the reasons why he was not 25 
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available to be called as a witness to testify and to tender the 1 

s.112 statement of SAC Zul. 2 

10.22.  Instead the prosecution recalled PW158 to produce and tender 3 

the statement of SAC Zul.  PW158 did not hear nor record the 4 

statement of SAC Zul and had no personal knowledge of the 5 

contents of the statement given to ACP Mohd Akhir.  Both SAC Zul 6 

and ACP Mohd Akhir did not testify as witnesses in this trial and in 7 

no position to confirm the contents or the truths of the statement 8 

of SAC Zul.   9 

10.23. The prosecution intended to rely on the statement of SAC Zul to 10 

implicate or incriminate the accused persons who have been 11 

charged including under section 121 and section 130KA of Penal 12 

Code which are serious offences.  Both SAC Zul and ACP Mohd 13 

Akhir could not be cross-examined on the contents of this s.112 14 

statement.  In their absence, the contents of the statement were 15 

hearsay, prejudicial, had no probative value and should not be 16 

admissible as evidence against the accused persons. 17 

10.24.  For the reasons given, the s.112 statement of SAC Zul was not 18 

admissible and could not be used as evidence against any of the 19 

accused persons.  The statement was marked as ID972.    20 

11. Evidence of witness given in a special manner 21 

11.1. During the trial the prosecution made an oral application for eight 22 

witnesses to be accorded the status of protected witnesses and 23 

that their evidence be given in a special manner under Part VI of 24 

SOSMA that is, their identity could not be disclosed or exposed, 25 
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the evidence of such witnesses be given in such manner that they 1 

would not be visible to the accused and their counsel and if their 2 

voice might be recognised, then their evidence given could not be 3 

heard by both the accused and their counsel but through an 4 

interpreter or their voice be altered or masked by way of a device 5 

so that their voice was not recognizable. 6 

 7 

11.2. Section 14 of SOSMA reads as follow: 8 

 9 

(1)  Notwithstanding Article 5 of the Federal Constitution and 10 

section 264 of the Criminal Procedure Code, where at any 11 

time during the trial of a security offence, any of the 12 

witnesses for the prosecution refuses to have his identity 13 

disclosed and wishes to give evidence in such manner that 14 

he would not be seen or heard by both the accused and his 15 

counsel, the Public Prosecutor may make an oral 16 

application to the court for the procedures in this section to 17 

apply. 18 

 19 

(2)   For the purpose of satisfying itself as to the need to protect 20 

the identity of the witness, the court shall hold an inquiry 21 

in camera by questioning the witness concerned or any 22 

other witness in the absence of the accused and his 23 

counsel. 24 

 25 

(3)  If after such inquiry the court is satisfied as to the need to 26 

protect the identity of the witness, the evidence of such 27 

witness shall be given in such manner that he would not be 28 

visible to the accused and his counsel, but would be visible 29 

to the court; and further if the witness fears that his voice 30 

may be recognized, his evidence shall be given in such 31 

manner that he would not be heard by the accused and his 32 

counsel.   33 

 34 

(4)  The court may disallow such questions to be put to the 35 

witness as to his name, address, age, occupation, race or 36 
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other particulars or such other questions as in the opinion 1 

of the court would lead to the witness’s identification. 2 

 3 

11.3. Under s.15, if in the course of taking evidence under section 14 4 

the accused or any other person is required to be identified by the 5 

witness who gives evidence in the manner provided in that 6 

section, such identification may be made by the witness through 7 

an interpreter or other officer of the court.   8 

 9 

11.4. Section 16(1) states that notwithstanding any written law to the 10 

contrary, any report through any means on a protected witness 11 

shall not reveal or contain:- 12 

(a) the name; 13 

(b) the address; 14 

(c) the picture of the protected witness or any other person, 15 

place or thing which may lead to the identification of the 16 

protected witness; or  17 

(d) any evidence or any other thing likely to lead to the 18 

identification of the protected witness. 19 

            20 

11.5. Under subsection (2), any person who prepares a report in 21 

contravention of subsection (1) commits an offence and shall, on 22 

conviction, be liable to imprisonment for a term not exceeding five 23 

years and also to a fine not exceeding ten thousand ringgit.  24 

 25 

11.6. There is another piece of legislation namely the Witness 26 

Protection Act 2009 (Act 696).  This Act establishes a programme 27 

for the protection of witnesses before and after giving evidence 28 

on behalf of the prosecution in criminal proceedings and for 29 

matters connected therewith.  This Act defines a witness to 30 

mean:- 31 
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(a) a person who has given or who has agreed to give evidence 1 

on behalf of the Government in a criminal proceeding; 2 

 3 

(b) a person who has given or who has agreed to give evidence, 4 

otherwise than as mentioned in paragraph (a), in relation to 5 

the commission or possible commission of an offence; 6 

 7 

(c) a person who has provided any information, a statement or 8 

assistance to a public officer or an officer of a public authority 9 

in relation to an offence; 10 

 11 

(d) a person who, for any other reason, may require protection 12 

or assistance under the programme; or 13 

 14 

(e) a person who, because of his relationship to or association 15 

with any of the persons referred to in paragraphs (a) to (d), 16 

may require protection or assistance under the programme. 17 

 18 

11.7. That Act governs and regulates the witness protection programme 19 

outside of the court.  However, in court, witnesses come under 20 

the purview and control of the court.  Whether a witness is to be 21 

made a protected witness or whether he is a protected witness 22 

when giving evidence in court either under SOSMA, Courts of 23 

Judicature Act (CJA) or CPC is at the discretion of the presiding 24 

judge during the trial.  In this case the prosecution had applied 25 

for these witnesses to be made protected witnesses under 26 

SOSMA. 27 

11.8. In the interpretation section in s.3 of SOSMA, “protected witness” 28 

is however defined to mean a witness whose exposure will 29 

jeopardize the gathering of evidence or intelligence or jeopardize 30 

his life and well-being.  Reading this definition, there are three 31 

limbs namely, (i) exposure of the identity of a witness which will 32 

jeopardize the gathering of evidence, or (ii) which will jeopardize 33 
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the gathering of intelligence, or (iii) which will jeopardize the life 1 

and well-being of the witness.  The question is whether these 2 

eight witnesses or any of them came within the definition of 3 

“protected witness”.  4 

11.9. The defence submitted that it was unfair and prejudicial to the 5 

accused persons in allowing these eight witnesses or any of them 6 

to be made protected witnesses because they would not be giving 7 

evidence in open court, their true identity was not known to the 8 

accused or their counsel before or at any stage of the trial and 9 

without knowing their identity they would not be able to prepare 10 

their defence.  It was submitted that they were never seen by the 11 

accused while giving their evidence, they did not know the 12 

identity of their accusers and they could not confront these 13 

witnesses who would incriminate them. 14 

 15 

11.10. It was submitted that any order to make them as protected 16 

witnesses as a special measure or to give evidence in a special 17 

manner should only be as a last practicable resort, citing two 18 

English authorities in support of the submissions: R v Mayers 19 

[2009] 1 Cr. App. R. 30; Reece Donovan, John Kafunda v R 20 

[2012] EWCA Crim 2749. 21 

 22 

11.11. These two cases were decided based on the provisions of the 23 

English Coroners and Justice Act 2009 and similar provisions in its 24 

Criminal Evidence (Witness Anonymity) Act 2008.  Section 88 of 25 

the 2009 Act provides that a witness anonymity order in criminal 26 

proceedings may only be made if three conditions are satisfied. 27 
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 1 

Condition A is that the proposed order is necessary – 2 

 3 

(a) in order to protect the safety of the witness or another 4 

person or to prevent any serious damage to property, or 5 

 6 

(b) in order to prevent real harm to the public interest (whether 7 

affecting the carrying on of any activities in the public 8 

interest or the safety of a person involved in carrying on such 9 

activities, or otherwise). 10 

Condition B is that, having regard to all the circumstances, the 11 

effect of the proposed order would be consistent with the 12 

defendant receiving a fair trial. 13 

Condition C is that the importance of the witness’s testimony is 14 

such that in the interests of justice the witness ought to testify 15 

and – 16 

(a) the witness would not testify if the proposed order were not 17 

made, or 18 

 19 

(b) there would be real harm to the public interest if the witness 20 

were to testify without the proposed order being made. 21 

In determining whether the proposed order is necessary for the 22 

purpose mentioned in Condition A, the court must have regard in 23 

particular to any reasonable fear on the part of the witness –  24 

(a) that the witness or another person would suffer death or 25 

injury, or 26 

 27 

(b) that there would be serious damage to property, if the 28 

witness were to be identified. 29 

Section 89 provides: 30 

1) When deciding whether Condition A to C in section 88 are 31 

met in the case of an application for a witness anonymity 32 

order, the court must have regard to –  33 

 34 

(a) the considerations mentioned in subsection (2) below, 35 

and  36 
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 1 

(b) such other matters as the court considers relevant. 2 

 3 

2) The considerations are – 4 

 5 

(a) the general right of a defendant in criminal proceedings 6 

to know the identity of a witness in the proceedings; 7 

 8 

(b) the extent to which the credibility of the witness 9 

concerned would be a relevant factor when the weight of 10 

his or her evidence comes to be assessed; 11 

 12 

(c) whether evidence given by the witness might be the sole 13 

or decisive evidence implicating the defendant; 14 

 15 

(d) whether the witness’s evidence could be properly tested 16 

(whether on grounds of credibility or otherwise) without 17 

his or her identity being disclosed; 18 

(e) whether there is any reason to believe that the witness – 19 

 20 

(i)   has a tendency to be dishonest, or 21 

 22 

(ii) has any motive to be dishonest in the circumstances 23 

of the case, having regard (in particular) to any 24 

previous convictions of the witness and to any 25 

relationship between the witness and the defendant 26 

or any associates of the defendant; 27 

 28 

(f) whether it would be reasonably practicable to protect the 29 

witness by any means other than by making a witness 30 

anonymity order specifying the measures that are under 31 

consideration by the court. 32 

 33 

11.12. In deciding whether the three conditions are satisfied, the judge 34 

must also have regard to the several considerations set out in 35 

section 89 of the 2009 Act. 36 

11.13. In England, witness statements and other documents are 37 

provided to the defendant or accused and to the court during pre-38 
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trial case management so that the court or judge in undertaking 1 

the exercise under s.88 and s.89 of the 2009 Act is in a position 2 

to evaluate the credibility of the witness concerned, whether the 3 

witness’s evidence might be the sole or decisive evidence 4 

implicating the defendant or accused, whether he has a tendency 5 

to be dishonest or any motive to be dishonest in the 6 

circumstances of the case having regard to any previous 7 

convictions of the witness and to any relationship between the 8 

witness and the accused or any associates of the accused.  9 

11.14. There are no provisions in this country similar to those in the 10 

2008 Act and 2009 Act, which do not apply.  They are very 11 

different in scopes and applications from the provisions set out in 12 

s.14 of SOSMA or in the Evidence Act or CPC. 13 

11.15. In this country, although documents and or documentary exhibits 14 

are provided to the defence under s.51A of CPC, but not to the 15 

court, witness statements are not normally supplied nor used in 16 

criminal trials.  However there is no restriction for them to be 17 

used except they must with the consent of the prosecution and 18 

the accused: see Public Prosecutor v Febian Selawi [2015] 9 19 

MLJ 289; Kingsley Obi Dike v PP [2015] 7 CLJ 1039.   20 

11.16. In this case, during the pre-trial case management and during the 21 

trial, although the court had on many occasions encouraged the 22 

parties to do so in order to save time and costs in view of the 23 

many witnesses to be called for the trial, the prosecution and 24 

defence could not come to any agreement or consent for witness 25 

statements to be used. This had contributed to the lengthy trial. 26 
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Perhaps the CPC should be amended to provide for a more robust 1 

case management regime to expedite a trial. 2 

 3 

11.17. Therefore, in considering the application under s.14 of SOSMA, 4 

the court, being not provided with any witness statements nor 5 

any documents or documentary exhibits, was not in a position to 6 

evaluate the credibility of the witness or the probative value of 7 

the evidence of the witness concerned or whether he has a 8 

tendency to be dishonest or any motive to be dishonest in the 9 

circumstances of the case.  At this juncture, the court has yet to 10 

hear the evidence of the witnesses concerned.  11 

11.18. In the case of Reece Donovan John Kafunda v R (supra), the 12 

two anonymous witnesses testified that they had known the two 13 

defendants for many years.  Although they could not see the face 14 

of the defendants, they testified that they could recognise the 15 

defendants including based on the clothes they wore.  One of the 16 

two anonymous witnesses had a number of convictions for 17 

offences of dishonesty.  The Court of Appeal in that case ruled 18 

that based on material of potential value to the defence, providing 19 

grounds for believing that both witnesses might have a motive for 20 

incriminating the defendants, which was not alluded to by the trial 21 

judge, had made the decision of the trial judge in this respect was 22 

flawed, and the subsequent trial was unfair and the convictions 23 

were quashed.  The facts in that case can be distinguished from 24 

the facts of this case.  25 

11.19. In any event, at this juncture, in an application under s.14 of 26 

SOSMA, the court has not heard and did not know of the evidence 27 
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to be given by the 8 witnesses to be called in the trial.  The court 1 

was not in a position and there is no requirement to consider the 2 

credibility of the witnesses or the probative value of their 3 

evidence.  These would be dealt with, after they had testified and 4 

subject to cross-examinations, at the end of the prosecution’s 5 

case and at the end of the trial. 6 

11.20. Part VI of SOSMA is concerned with the protection of the identity 7 

of a witness in giving evidence in a security trial.  In such an 8 

application the court has to satisfy itself whether it is necessary to 9 

protect the identity of the witness and whether he or she qualifies 10 

as a protected witness.   Pursuant to s.14 (1) and (2) of SOSMA, 11 

this court held an inquiry in camera, in the presence of 12 

interpreters who had sworn an oath of secrecy and in the absence 13 

of prosecutors, the accused and their counsel, by questioning the 14 

witnesses to determine whether they required protection as 15 

witnesses, why their identity required to be protected and why 16 

the need to give evidence in a special manner in court. 17 

11.21. The prosecution did not apply for protection of these witnesses 18 

under the first and second limbs which I have referred to above 19 

i.e. that their exposure would jeopardize the gathering of 20 

evidence or intelligence.  Prior to this trial the police had already 21 

gathered intelligence and the evidence to be used in the 22 

prosecution of these accused persons.  The grounds of the 23 

application were that to reveal the identity of these witnesses 24 

including their name, address, picture or photograph or any 25 

evidence or thing likely to lead to their identification would 26 
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jeopardize their life and well-being.   In this trial the court shall 1 

refer to any protected witnesses as Protected Witness 1 (PRW1), 2 

PRW2 and so forth respectively.   3 

11.22. I conducted the first interview with a person in camera in the 4 

presence of an interpreter.  This person was later called as a 5 

prosecution witness identified as PRW6.    PRW6 is a Filipino from 6 

the southern Philippines.  He said he was promised employment 7 

in Sabah. He came to Kg. Tanduo in a boat together with about 8 

80 Filipinos in the middle of the night in February, 2013.  He knew 9 

the leader of this group known to him as Herman.  He said during 10 

his stay at Kg. Tanduo he saw many people in camouflaged 11 

uniforms and were armed.  He was told that if he left he would be 12 

killed. 13 

 14 

11.23. PRW6 said that on 1.3.2013 while he was collecting shellfish at 15 

the beach, he heard explosions, hid in the bushes and then ran 16 

away.  He said he was scared, hungry, without any valid 17 

document, did not have any friend or family member in Sabah 18 

and was desperate.  He surrendered to the police and agreed to 19 

testify in this trial.  Since his arrest he has been under police 20 

protection. 21 

11.24. During his evidence in chief, PW99 testified that on 25.3.2012 at 22 

about 9.40 p.m. while he was on duty at Cenderawasih Police 23 

Station, two VAT 69 personnel handed to him a suspect together 24 

with twenty exhibits.  He put the suspect in the police lock-up and 25 

lodged a police report.  The prosecution then applied not to ask 26 
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further questions in respect of this suspect and the said police 1 

report on the ground that they might lead to the identification of 2 

the suspect who would become a protected witness for the 3 

prosecution. 4 

11.25. Counsel for the accused persons informed the court that the 5 

name of this suspect, referred to as PRW6, is stated in a police 6 

report provided by the prosecution to the defence.  The 7 

prosecution contended that it did not serve the police report on 8 

counsel.  Counsel however referred to Cenderawasih Police 9 

Reports 332/13 and 333/13 which were provided to them by the 10 

prosecution. 11 

11.26. It was not in dispute that in September 2013 the prosecution 12 

served on the defence a list setting out numerous documents 13 

together with the documents listed therein.  Police report 333/13 14 

is stated in the list.  Police report 332/13 however is not in the 15 

list.  Therefore the prosecution contended that it never served 16 

this police report on the defence whereas counsel for the accused 17 

informed the court that they found police report 332/13 in the 18 

bundle of documents provided by the prosecution.  Apparently 19 

someone made a mistake by including police report 332/13 in the 20 

bundle of documents served on the defence.  There was no 21 

allegation that the defence had illegally or wrongfully obtained 22 

this police report 332/13.  Police report 333/13 referred to the 23 

recovery of some exhibits.   24 

11.27. Police report 332/13 referred to the arrest of a suspect and the 25 

name of this suspect is stated in this police report.  Based on this 26 
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police report in the possession of the defence, it was submitted 1 

that the 1st, 2nd, 3rd, 4th and 14th accused knew PRW6 because 2 

they were also offered employment in Sabah and came together 3 

in the boat.  It was submitted that after his arrest, PRW6 was put 4 

in the same lock-up with the 11th accused.  Clearly the name or 5 

identity of PRW6 was and is known to the accused persons.  If 6 

this was true, then the identity of this person was known to the 7 

accused persons and there was no basis for them to complain 8 

that they did not know their accuser.  This was one of the reasons 9 

why there was no prejudice to them in making him as a protected 10 

witness.  They would be in a position and able to confront and 11 

cross-examine him during the trial.  12 

11.28. It should be noted that prior to this application under s.14 of 13 

SOSMA, the prosecution did not apply to suppress the name or 14 

identity of this and or other witnesses whom they intended to call 15 

and be made protected witnesses although some of their names 16 

had been stated in some of the police reports provided to the 17 

accused. 18 

11.29. In this trial, this witness and other protected witnesses would be 19 

testifying against the accused persons, most of them have been 20 

charged for being members of a terrorist group and for waging 21 

war against the King.  These are very serious charges and 22 

terrorism is now a very serious security threat and problem 23 

around the world.   24 

11.30. Several countries including Malaysia have enacted similar 25 

legislations such as SOSMA and POTA (Prevention of Terrorism 26 
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Act) to prevent and control terrorism within and outside their 1 

respective jurisdictions.  The highest courts in some of these 2 

countries, where there have been challenges that these 3 

legislations were draconian, oppressive, unconstitutional, null, 4 

void and or invalid, have ruled that they are constitutional and 5 

valid in the interest of national security and public interest: see 6 

Kartar Singh v State of Punjab AIR 1995 SCW 2698; 7 

People’s Union of Civil Liberties and Another v Union of 8 

India AIR 2004 SC 456; A, X and Y, and another v 9 

Secretary of the State for the Home Department [2002] 10 

EWCA Civ 1502. 11 

11.31. I also refer to s.15(1) of CJA which states that the place in which 12 

any court is held for the purpose of trying any cause or matter, 13 

civil or criminal, shall be deemed an open and public court to 14 

which the public generally may have access provided that the 15 

court shall have power to hear any cause or matter or any part 16 

thereof in camera if the court is satisfied that it is expedient in the 17 

interest of justice, public safety, public security or propriety, or for 18 

other sufficient reason so to do. (emphasis added) 19 

11.32. Subsection (2) states that a court may at any time order that no 20 

person shall publish the name, address or photograph of any 21 

witness in any cause or matter or part thereof before it, or any 22 

evidence or any other thing likely to lead to the identification of 23 

any witness, and any person who acts in contravention of any 24 

such order shall guilty of an offence. 25 
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11.33. Further, under s.272B (1) of CPC, a person, other than the 1 

accused, may with the leave of the court give video or live 2 

evidence through a live video or live television link in any trial or 3 

inquiry, if it is expedient in the interest of justice to do so.  The 4 

court may make an order or give directions on the procedure or 5 

manner in giving such evidence provided that the proceedings are 6 

conducted fairly to the parties to the proceedings.   7 

11.34. The defence did not submit that s.15 (1) and (2) of CJA are ultra 8 

vires, null, void or not valid.  The provisions in Part VI of SOSMA 9 

are similar to the provisions of s.15 (1) and (2) of CJA.   Counsel 10 

for the accused persons also have not and did not challenge the 11 

relevant provisions of SOSMA or the provisions under s.272B of 12 

CPC as being unconstitutional, ultra vires, null, void or invalid.  So 13 

far they have not complained that the trial or the proceedings 14 

were conducted unfairly or in a manner prejudicial to them.  15 

11.35. It has been held that an accused has no absolute right to discover 16 

the names and addresses of witnesses if a threat to their personal 17 

safety existed:  see United States v Palermo 410 F.2d (7th 18 

Cir. 1969).  The rationale for a witness, who has been 19 

threatened or harassed or put in fear or who fears for his or her 20 

life or safety and therefore refuses to give evidence against an 21 

accused in the trial, is to allow him or her to give evidence in 22 

camera or in a special manner in order to encourage this witness 23 

to testify otherwise the case against the accused may collapse.  24 

This is in the public interest to encourage such a witness to testify 25 
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especially if his evidence is relevant and material to the trial 1 

against that accused.   2 

11.36. It must be emphasized that a witness giving evidence as a 3 

protected witness, in camera or behind a screen or in another 4 

room via tele-conferencing or video-link, is still subject to cross-5 

examinations and his or her evidence is still subject to scrutiny.  6 

In this case the accused knew or have guessed the identity of 7 

these eight potential protected witnesses.  Therefore there was 8 

no real prejudice to the accused that they did not know their 9 

accusers. The right to confront and cross-examine the protected 10 

witnesses has not been taken away and it was still for the 11 

prosecution to prove its case against the accused. 12 

11.37. PRW6 said he could recognise some of the intruders and some of 13 

them would recognise him.  He said he had been threatened and 14 

feared for his life and the safety of his family i.e. his wife, children 15 

and parents who are still living in the Philippines if his identity was 16 

exposed and if he was not accorded the status of a protected 17 

witness in this trial.  He was and is a protected witness under Act 18 

696.  Based on the inquiry held in camera, any exposure of his 19 

identity would jeopardize his life and well-being.  He came within 20 

the criteria of a protected witness under the provisions of SOSMA 21 

and I have made an order that his name and identity be 22 

suppressed. 23 

11.38. In respect of PRW5, he said in March, 2013 he was asked by 24 

some persons to drive and send them to Semporna.  They left in 25 

two vehicles. He was the driver of one of the vehicles.  During the 26 
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journey their vehicles were stopped by police and they were 1 

arrested.  He said some of the passengers have been charged by 2 

the police in this trial.  PRW5 said he could recognise these 3 

accused.  He said one of them could recognise him but the others 4 

in the vehicles might not recognise him.  5 

11.39. The name of PRW5 is stated in Semporna police report 1343/2013 6 

(exhibit P466). There was no attempt by the prosecution to 7 

suppress his name before or during the trial.  In that sense, his 8 

identity was known.  Based on the police report the accused and 9 

their counsel knew the name or identity of this witness.  During 10 

cross-examinations, some of the prosecution witnesses were 11 

asked what had happened to this person since he had not been 12 

charged in court although he was arrested together with some of 13 

the accused who had been charged.   14 

 15 

11.40. Notwithstanding that his name has been stated in the police 16 

report, the question is whether he required protection as a 17 

witness in a security trial.  During the inquiry in camera, PRW5 18 

applied to be made a protected witness.  He said if he gave 19 

evidence in open court, one of the accused would definitely 20 

recognise him because they knew each other and some others 21 

might also recognise him.  He said he was afraid to testify in open 22 

court before them because he feared for his safety and the safety 23 

of his family.  He said his family including his two young children 24 

are still residing in Sabah.  He said one day he wishes to be able 25 

to go back to his village in Sabah.  At the time of the interview he 26 

was still scared and could not go back to his village.  He said to 27 
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expose him or his identity would jeopardize his life and the safety 1 

of his family. 2 

11.41. Since his arrest and decided to testify in this trial, PRW5 has been 3 

included in the witness protection programme under Act 696. 4 

PRW5’s name and identity had been exposed and he feared for 5 

his safety and the safety of his family.  For the reasons given, 6 

PRW5 should be made a protected witness under SOSMA for this 7 

trial. 8 

11.42. Similarly PRW4 was arrested with another person who had been 9 

charged as an accused in this trial.  A police report was lodged on 10 

their arrest and the name of PRW4 is stated in Cenderwasih police 11 

report 313/2013 (P443).  Again there was no application by the 12 

prosecution to suppress the name of PRW4.  The name of this 13 

witness had been exposed and obviously this particular accused 14 

knew this witness and how the witness looked like.   15 

11.43. During the trial PRW4, whose name is stated in the said police 16 

report, had been referred to as the wife of the 28th accused.  17 

During cross-examinations of some of the prosecution’s 18 

witnesses, they were asked what happened to this witness 19 

(PRW4), why was this witness not been charged since they were 20 

arrested together as stated in the police report and whether this 21 

witness would be giving evidence at the trial.  Clearly the identity 22 

of this witness is known to the 28th accused. 23 

11.44. However this witness believed and hoped that the other accused 24 

persons might not know or recognised her.  She hoped others 25 
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including members of the public who have access to the trial 1 

would not know her or recognised her.  She was afraid that 2 

someone would do something to her because she agreed to 3 

testify as a witness.  The witness said she would not be safe or 4 

felt safe or comfortable if she testified in open court before her 5 

husband, all the accused persons and others.  Her wish was 6 

eventually to be able to return home.  After the arrest, this 7 

witness has been included in the witness protection programme 8 

under Act 696.  She requested for continued protection during 9 

and after the trial.  Based on her fears and requests, this witness 10 

was made a protected witness in this trial and since then her 11 

name and identity had been suppressed. 12 

 13 

11.45. I shall deal with the next three witnesses together, referred to as 14 

PRW1, PRW2 and PRW3.  All three witnesses are not police 15 

personnel.  They are civil servants employed either as clerk, 16 

translator or interpreter. 17 

11.46. In this case the police commenced investigations against the 18 

accused after the armed intrusion at Kg. Tanduo, Lahad Datu.  19 

The accused are Suluk or Bajau.  These three witnesses are or 20 

speak Suluk and or Bajau and were instructed to assist in the 21 

police investigations as interpreters and translators to listen to the 22 

intercepted telephone communications between the accused and 23 

others.  The summaries of these telephone conversations had 24 

been referred to during the trial and marked as P471A to P480C 25 

and as D120 to D135C.  They would be giving evidence against 26 

the accused.  Some of these summaries had been tendered as 27 
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exhibits in a trial involving another accused connected to the 1 

Lahad Datu incident which led to the conviction of that accused.  2 

That case has been reported as Public Prosecutor v Hassan 3 

bin Hj Ali Basri [2014] 7 MLJ 153. 4 

11.47. In these summaries, these interpreters have been referred to by 5 

initials.  There was no evidence whether these were their true 6 

initials or represented their names or identity.  The accused and 7 

their counsel might or might not know their true name or identity.  8 

However, if they gave evidence in open court, their identity would 9 

be known to the accused and to the family members or friends of 10 

the accused who might be sitting in court.  Three of the accused 11 

are Malaysians from Sabah.  The witnesses believed and feared 12 

that they would probably take revenge on them or their families.  13 

11.48. During the separate inquiry in camera, each of these witnesses 14 

had specifically requested that they be made protected witnesses 15 

in this trial because if their name or photograph or identity or 16 

address or any other thing likely to lead to their identification was 17 

disclosed or exposed, these would jeopardize their lives and well-18 

beings and those of their families. 19 

11.49. These three witnesses are from Sabah.  Their families still live in 20 

Sabah.  They are locals.  After this trial they want to return to 21 

their families, when it is safe for them to return.  For safety and 22 

security reasons they did not want to be identified or recognised 23 

or known.   24 
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11.50. Based on the inquiry and for the reasons given, it was necessary 1 

not only to protect their identity but also their safety.  It was 2 

imperative that their identity should not be exposed during the 3 

trial to jeopardize their lives and well-beings or those of their 4 

families. Since then their name and identity have been 5 

suppressed.  6 

11.51. The court also held an inquiry in camera in respect of a witness 7 

whom the prosecution had applied to be made a protected 8 

witness.  This witness was arrested together with another person 9 

who was later charged in court as an accused in this trial.  A 10 

police report in respect of the arrest was lodged as Semporna 11 

police report 1465/2013 (exhibit P488).  The name of this witness 12 

and that of the accused are stated in this police report.  Their 13 

photographs were shown in court by the defence during the trial.  14 

Again there was no application by the prosecution or police to 15 

suppress the name or identity or photographs of this particular 16 

witness. 17 

11.52. The question was whether her identity should be protected and 18 

she be made a protected witness.  Clearly her identity was known 19 

to this particular accused and his counsel.  On evidence adduced 20 

during the trial, her identity was also known to some other 21 

accused and their counsel.  During the trial this witness had been 22 

referred to as the wife of this particular accused.  The crux is 23 

whether exposure of her identity would jeopardize her life and 24 

well-being. 25 
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11.53. During the inquiry, this witness said that after her arrest she was 1 

asked by the police to give evidence and she said she agreed.  2 

She was asked to apply for protection under the witness 3 

protection programme and she said ‘yes’.  She said she was very 4 

confused and scared at that time.  She said on hindsight she did 5 

not require protection during or after the trial against her husband 6 

or any of the accused persons because she was not afraid of 7 

them and none of them would harm her.   8 

11.54. She said she was not afraid to face her husband or any of the 9 

accused during the trial.  She said she was not afraid to give 10 

evidence in open court.  She was not afraid to have her identity to 11 

be disclosed or exposed.  In fact she said she was desperate to 12 

see her husband whom she had not seen after they were 13 

arrested.  She said she had asked many times but were refused to 14 

see her husband.  She said this was her only chance to see him 15 

and in court, and this was what she wanted to do. 16 

11.55. Based on the inquiry held and her wishes, her identity need not 17 

be protected and her life and well-being was not and has not 18 

been jeopardized. Therefore she did not qualify as a protected 19 

witness in this trial. 20 

11.56. However, subsequently, the prosecution informed the court that 21 

this particular witness had changed her mind. The learned DPPs 22 

and counsel for the accused persons informed the court that they 23 

had no objection for me to interview this witness in camera again, 24 

whether she actually required protection as a protected witness. 25 

Based on this request, I interviewed her in camera in the 26 
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presence of two court interpreters, in the absence of DPP and 1 

counsel. 2 

11.57. During this inquiry this witness told me that she had changed her 3 

mind and wanted to give testimony in camera.  She said about a 4 

month ago she was shown photographs of the 5th, 6th and 17th 5 

accused.  She said she did not realize that the 5th and 6th accused 6 

would be among the accused in the dock and did not wish to face 7 

them in court due to misunderstandings between her families and 8 

the families of these two accused.  9 

11.58. She explained that her families, her husband’s families and the 10 

families of these two accused are from the same village.  She said 11 

her children are still staying in the village.  They knew each other 12 

very well.  She was afraid that her testimony against the two 13 

accused would likely result in grudges and revenge between the 14 

two families.  She said she feared for the safety of her children in 15 

the village. 16 

11.59. I asked her and she said it was fine if her husband could not see 17 

her in open court as long as she could see him in court via video-18 

link. I asked and she said there was no threat, inducement, 19 

coercion or promise made by the police or prosecution to make 20 

her change her mind and that she was giving evidence on her 21 

own free will as long as she did not have to testify in open court 22 

before these two accused.  23 

11.60. Based on the interview, this witness was afraid of these two 24 

accused and for the safety of her children which had made her 25 
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changed her mind.  She asked to give her testimony not in open 1 

court but through video-link.  Clearly the 20th, 5th and 6th accused 2 

and some other accused knew her and would not be taken by 3 

surprise nor prejudiced on the ground that they did not know 4 

their accuser because she would not be giving evidence in open 5 

court but via video-link.  She was still subject to cross-6 

examinations.      7 

11.61. It must be emphasized that at this juncture of the trial i.e. during 8 

the inquiry in camera, the court had not heard the testimony of 9 

these witnesses or what they were going to say in this trial.  Their 10 

testimony or evidence to be given would be dealt with separately.         11 

11.62. Although the prosecution had put in an application for eight 12 

witnesses to be made protected witnesses, it did not proceed with 13 

the application for the last witness to be made a protected 14 

witness.  This witness was a police officer and had in fact testified 15 

and gave evidence in open court. 16 

11.63. Based on the inquiries held, only seven out of the eight were 17 

made protected witnesses under Part VI of SOSMA.  18 

11.64. After consultation, the prosecution and counsel had agreed to the 19 

procedures in respect of the testimony of the protected witnesses 20 

to be given.  During the trial these protected witnesses gave 21 

evidence in another room via video-link. The prosecutors, counsel 22 

and the accused could not see them. They could ask and the 23 

witnesses could hear these questions but the prosecution, counsel 24 

and accused could not hear the witnesses or their answers except 25 
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through the court interpreters who wore headphones who could 1 

hear the witnesses. The identification of accused persons by these 2 

witnesses was also via video-link.  The presiding judge could see 3 

the protected witnesses on a monitor via video-link and by 4 

wearing headphones could hear these witnesses when they gave 5 

evidence.  Only the respective witness and court interpreter were 6 

present in the other room at the material time giving evidence via 7 

video-link.    8 

12. Interceptions of communications 9 

12.1. During the trial the prosecution adduced telephone conversations 10 

or communications of some accused persons namely the 16th, 11 

15th, 11th, 19th, 18th, 17th, 20th, 22nd, 24th and 26th accused and 12 

those of Datu Agbimuddin as evidence against them. These 13 

telephone communications were intercepted and recorded by the 14 

police pursuant to s.6 of SOSMA. The recordings of these 15 

telephone communications were not produced in court and the 16 

transcriptions of the telephone conversations referred to were not 17 

produced verbatim in full but as summaries which are set out in 18 

several documents introduced by PW89 which were marked as 19 

ID471A to ID480C and subsequently tendered as exhibits P471A 20 

to P480C. 21 

12.2. During the trial the defence introduced another set of documents 22 

marked as IDD120 to IDD135C which corresponded to ID471A to 23 

ID480C.  These were subsequently tendered as exhibits D120 to 24 

D135C.  Both sets of documents were referred to witnesses 25 

during the trial. 26 
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12.3. It was the defence’s case that prior to the commencement of trial 1 

the prosecution had only supplied exhibits D120 to D135C to the 2 

defence under s.51A of CPC.  Some of these documents were 3 

referred to and tendered as exhibits in the case of PP v Hassan 4 

bin Hj Ali Basri (supra) (referred to as Hassan’s case) which is a 5 

security trial related to the armed intrusion at Kg. Tanduo, Lahad 6 

Datu.   7 

12.4. The defence complained that in January, 2015 the prosecution 8 

supplied another set of products of communication interceptions 9 

or summaries (exhibits P471A to 480C) of the telephone 10 

communications to the defence.  The defence submitted that they 11 

were taken by surprise because these were never served on them 12 

under s.51A of CPC prior to this trial and which were not referred 13 

to nor tendered as exhibits in the Hassan’s case.   14 

12.5. It was submitted that instead of producing and tendering exhibits 15 

D120 to 135C, which the defence expected, the prosecution 16 

introduced exhibits P471A to P480C for the first time through 17 

PW89 during this trial, which was one year after the trial has 18 

commenced. The prosecution did not explain why it tendered 19 

D121, D128 and D131 which were in a different format in the 20 

Hassan’s case but decided to tender P471A to P480C in this case. 21 

Therefore the defence submitted that these were part of a web of 22 

deceit and fraud against the accused.  23 

12.6. The defence had not only challenged the legality of the 24 

communication interceptions but also the admissibility of these 25 

telephone communications (P471A to P480C) as evidence, 26 
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including the accuracy in listening and understanding these 1 

telephone communications which were in Suluk or Bajau 2 

language, the accuracy in identifying the callers and receivers in 3 

these telephone communications and the accuracy in making the 4 

summaries after listening to the telephone communications set 5 

out in these documents.  The defence submitted that they were 6 

prejudicial and not admissible as evidence.  It was also submitted 7 

that no or little weight be given to these documents. 8 

12.7. The defence submitted that some of these communication 9 

interceptions were carried out by the police before they had 10 

applied and obtained the authorizations from the Public 11 

Prosecutor (PP) in accordance with SOSMA.  It was submitted that 12 

some of these were never authorized, therefore not valid and not 13 

admissible in evidence. 14 

12.8. It was further submitted that under Regulation 2 of the  Security 15 

Offences (Special Measures) (Interception of Communications) 16 

Regulations 2012 of SOSMA, any police officer applying for 17 

authorization under s.6 (1) of SOSMA was required to submit a 18 

written application containing information as specified in the First 19 

Schedule i.e. there must be information given to the DPP that the 20 

telephone interception would provide the information sought, that 21 

this was mandatory so that frivolous applications were not made 22 

and that the DPP would be given an assurance that the 23 

information would be obtained before the DPP would give 24 

consent.   It submitted that section 5.4 (paragraph 4 of Part C of 25 

the First Schedule under Regulation 2) of each of the applications 26 



 
[PUBLIC PROSECUTOR   

v. TWU-45SO-1/3-2013 & 29 ors] 
 

(76) 

referred to above was left blank and that the requisite information 1 

was not provided which had caused the consent given to be void 2 

(see P233 to P248). These and other issues were complex and 3 

many were being dealt with for the first time. Parties look forward 4 

for clarity on these issues from the highest court in the land. 5 

12.9. I shall deal with these.  Regulation 2 states that any police officer 6 

intending to apply for authorization from the Public Prosecutor 7 

under subsection 6 (1) of the Act shall submit a written 8 

application in the form as provided by the Public Prosecutor which 9 

shall contain information as specified in the First Schedule.  The 10 

form in the First Schedule contains three parts.  Part A states 11 

‘Details of applicant and person, postal or telecommunication or 12 

internet service provider whose communication is required to be 13 

intercepted’.  Part B states ‘Grounds for application’ and Part C 14 

states ‘Particulars of all facts and circumstances alleged by the 15 

applicant in support of the application’. 16 

12.10.  Paragraph 4 of Part C states ‘The basis for believing that 17 

evidence relating to the ground on which the application is made 18 

will be obtained through the interception.’ The defence had 19 

submitted that this requirement is mandatory and failure to 20 

comply with this requirement would void the application and or 21 

the authorization of PP.  The evidence showed that paragraph 4 22 

of Part C was left blank in all the applications for authorization to 23 

intercept communication under s.6 (1).  The court had to decide 24 

whether it was mandatory.     25 
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12.11. Under s.6(7) of SOSMA, “communication” means a 1 

communication received or transmitted by post or a telegraphic, 2 

telephonic or other communication received or transmitted by 3 

electicity, magnetism or other means and “communications 4 

service provider” means a person who provides services for the 5 

transmission or reception of communications. The 6 

‘communications service provider’, in the context of this trial, 7 

would include Telekom Malaysia, Celcom, Maxis and Digi.   8 

12.12. S.6 provides three modes or procedures under subsections (1), 9 

(2) and (3) for communication interception to be carried out in 10 

relation to the commission of a security offence. 11 

12.13. S.6(1) states that notwithstanding any other written law, the PP, 12 

if he considers that it is likely to contain any information relating 13 

to the commission of a security offence, may authorize any police 14 

officer –  15 

 16 

(a) to intercept, detain and open any postal article in the course 17 

of transmission by post;   18 

 19 

(b)  to intercept any message transmitted or received by any 20 

communication; or  21 

   22 

(c) to intercept or listen to any conversation by any 23 

communication.  24 

   25 

12.14. Under subsection (2), the PP may (a) require a communications 26 

service provider to intercept and retain a specified communication 27 

or to be received or transmitted by that communications service 28 

provider or (b) authorize a police officer to enter any premises 29 
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and to install any device for the interception of a specified 1 

communication. 2 

12.15. Under s.6(3), in urgent and sudden cases where immediate action 3 

is required leaving no moment of deliberation, a police officer not 4 

below the rank of Superintendent of Police may intercept 5 

including to listen to any conversation by any communication.  6 

Under s.6(4) such police officer who has acted under subsection 7 

(3) shall immediately inform the PP of his action and he shall then 8 

be deemed to have acted under the authorization of the PP.  9 

Under Rule 3 of the Regulations, the police officer shall submit a 10 

written report to PP containing information as specified in the 11 

form in the Second Schedule of the Regulations in respect of the 12 

communication interception carried out. 13 

12.16. Regulations 2012 provide for an application to PP for 14 

authorization to intercept communications under s.6(1) of the Act 15 

whereas s.6(3) only requires a police officer to report to PP after 16 

he has intercepted communications in urgent and sudden cases. 17 

The Regulations do not provide for or silent on an application for 18 

authorization under s.6(2) of the Act and the form under the First 19 

Schedule only refers to s.6(1) but not to s.6(2) of the Act 20 

although Part A of the form refers to postal or telecommunication 21 

or internet service provider whose communication is required to 22 

be intercepted.  It was apparent that there was a lacuna in the 23 

Regulations. 24 

12.17. Comparing the form under the First Schedule and the application 25 

forms used in this case, for example P235 (IDD43) and P236 26 
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(IDD44), there are differences.  The forms used i.e. P236 inserted 1 

new sections which are not in the form prescribed by the First 2 

Schedule.  Probably it was an attempt to remedy the lacuna. 3 

12.18. Although paragraph 5.4 of the application forms was left blank in 4 

Part C, the police had given the reasons for the applications in 5 

these two documents (P235 and P236) used.  These formed the 6 

basis for believing that evidence relating to the ground on which 7 

the applications were made would be obtained through the 8 

interceptions.  It should be emphasized that there was no 9 

requirement to set out the basis for believing that evidence 10 

relating to the ground on which the application was made would 11 

be obtained through the interception under s.6(3) of the Act for 12 

the interception to be carried out.  A report would be made after 13 

the interception. 14 

12.19. Reading s.6 of the Act which states that notwithstanding any 15 

other written law, this includes Regulations 2012, the discretion is 16 

on the PP to decide whether the communication interception is 17 

likely to contain any information relating to the commission of a 18 

security offence. When such an application is made to PP, the 19 

application or the basis for the application is not provided to the 20 

court and it is not in a position to assess and determine whether 21 

the communication interception is likely to contain any such 22 

information relating to the commission of a security offence. 23 

12.20. The courts have consistently held that legislations for the 24 

prevention and detection of terrorism are valid and legal subject 25 

to safeguards on intruding individual liberty and the risk of 26 
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arbitrary misuse of the power: see Beghal v Director of Public 1 

Prosecutions [2015] 3 WLR 344. The provisions of s.6 of 2 

SOSMA should be construed in accord with its intended purposes. 3 

It has been held that where national security is involved the 4 

ordinary principles of natural justice are modified for the 5 

protection of the realm:  R v Home Secretary, Ex parte 6 

Hosenball [1977] 1 WLR 766.  It is also for the executive and 7 

not the courts to decide whether, in any particular case, the 8 

requirements of national security outweigh those of fairness:  9 

Councl of Civil Service Unions & Others v Minister for the 10 

Civil Service [1985] 1 A.C. 374.  11 

12.21.  Further, it has been held that the court is not concerned with 12 

how the evidence is obtained.  Even if it is illegally obtained, it is 13 

admissible provided it is relevant:  Kurana v The Queen [1955] 14 

AC 197; Public Prosecutor v Gan Ah Bee [1975] 2 MLJ 15 

106.   16 

12.22. For the reasons given, it was not mandatory to fill in or complete 17 

section 5.4 of the form before the interception could be carried 18 

out. 19 

12.23. As stated above, the evidence showed that in the darkness of 20 

night, in the early hours on 12.2.2013, the group of armed 21 

intruders from the Royal Security Force (RSF) of the Sultanate of 22 

Sulu and North Borneo had landed at and occupied Kg. Tanduo, 23 

Lahad Datu.  As soon as PW2 returned to Felda Sahabat he 24 

informed his superiors of the armed intrusion.  This set in motion 25 

the series of actions taken by the authorities to investigate the 26 
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incident including by the Special Branch (SB) of the police to 1 

gather intelligence and evidence via communication interceptions. 2 

12.24. The evidence showed that on the same day PW49, who was a 3 

Superintendent of Police with the SB, communicated with his 4 

counterparts in Sabah namely SAC Zul and the late ASP Michael 5 

Paddel who supplied him with some names and telephone 6 

numbers of some persons suspected to be involved in the armed 7 

intrusion.  He did not disclose where they obtained the 8 

information and whether the information was reliable and 9 

accurate.  He also communicated with PW45 who was his superior 10 

officer in the SB.  11 

12.25. On the same day, at about 3.00 p.m., which was the Chinese New 12 

Year 2013, a public holiday in Malaysia, PW49 went to his office 13 

to prepare several applications for communication interceptions to 14 

be submitted to the office of PP for approval or authorization. 15 

These applications were handed to PW45 who submitted them on 16 

the same day to the office of PP for approval. 17 

12.26. PW45 testified that on the same day the PP approved the 18 

applications and authorized the communications to be 19 

intercepted.  As soon as the authorizations were obtained, he 20 

informed PW49 of the authorizations.  PW49 testified that he then 21 

instructed PW89, who was the officer in charge of the section 22 

responsible for the communication interceptions, to proceed with 23 

the interceptions.  The several applications for the communication 24 

interceptions which were approved by PP were tendered as 25 

exhibits P233, P234, P235, P236, P237, P238, P239, P240, P241, 26 
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P242, P243, P244, P245, P246, P247 and P248.  These 1 

authorizations by PP were approved and signed by PW128. 2 

12.27. The evidence showed that the police submitted the first 3 

application dated 12.2.2013 signed by PW45 (exhibit P233) to PP 4 

for authorization to intercept the telephone communications of 5 

the 16th accused who was purportedly using a phone number 6 

012-8284091.  This application was supported by a prescribed 7 

form under Rule 2 of the Regulations prepared by PW49 (exhibit 8 

P234).  The authorization was approved and signed by PW128 as 9 

the Timbalan Pendakwa Raya on behalf of PP on the same day 10 

i.e. on 12.2.2013.   11 

12.28. PW49 and PW89 testified that the communication interceptions 12 

commenced after they received the authorization of the PP.  13 

PW89 said that his unit managed to trace the first call made on 14 

this phone number at 10.26 a.m. on 14.2.2013.  His unit 15 

continued to trace and intercept calls made or received via this 16 

phone number until 1.3.2013.  This was the first application for 17 

the communication interceptions. 18 

12.29. The next application (see exhibit P235) was made on 14.2.2013 19 

which was signed by PW45 in respect of two phone numbers 014-20 

2847213 and 017-8900767 used by Datu Agbimuddin.  The 21 

application was supported by the Rule 2 prescribed form prepared 22 

by PW49 (see exhibit P236).  The authorization for the 23 

communication interceptions was given by PP on the same day 24 

i.e. on 14.2.2013.  The prosecution did not produce the 25 
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summaries of the telephone communications made via these two 1 

phone numbers. 2 

12.30. However, exhibit P471A referred to a telephone communication 3 

on 14.2.2013 at 10.26 a.m. purportedly made by the 16th accused 4 

to Datu Agbimuddin.  There was a call made on 21.2.2013 at 5 

10.50 a.m. purportedly by the 16th accused to Datu Agbimuddin, 6 

another call on the same day at 11.41 a.m. (see P471D) and 7 

another one made on 22.2.2013 at 5.03 p.m.(see P471E). 8 

12.31. On 15.2.2013, PW45 applied for authorizations to intercept the 9 

phone numbers of the 15th, 11th, 19th, 18th, 17th and 20th accused 10 

(see exhibit P237).  This application was supported by six 11 

prescribed forms prepared by PW49 (see exhibits P238, P239, 12 

P240, P241, P242 and P243).  13 

12.32. On 18.2.2013 PW45 applied for communication interceptions in 14 

respect of a phone number used by the 24th accused (see exhibits 15 

P244 and P245) and on 28.2.2013 he applied for communication 16 

interceptions in respect of the phone numbers of the 22nd and 26th 17 

accused (see exhibits P246, P247 and P248).  The particulars of 18 

the accused, the phone numbers and the grounds for the 19 

applications were contained in the applications and prescribed 20 

forms.  These applications were approved by PP. 21 

12.33. PW89 testified that these communication interceptions were 22 

carried out by his processors namely AVB, BZM, SBM and EJ who 23 

intercepted and listened to the telephone communications using 24 

computers and to identify the callers and receivers of these calls 25 
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and who summarised these conversations in a given format.  1 

They typed and printed these summaries which were produced in 2 

court through PW89 and subsequently tendered as P471A to 3 

P480C. 4 

12.34. During his cross-examinations PW89 was referred to D120 to 5 

D135C and he said he had never seen these documents.  He said 6 

they were not produced by his unit because these were not in the 7 

same format as that used by his unit i.e. in P471A to P480C.  He 8 

said he had no idea who had prepared D120 to D135C and he did 9 

not know that some of these had been referred to and tendered 10 

as exhibits in the Hassan’s case. 11 

12.35. The prosecution then called PW98 who testified that she was the 12 

one who typed D120 to D135C.  She said in April, 2013 she was 13 

instructed by PW45 to re-type and simplify the contents of P471A 14 

to P480C to be given to assist the investigation officers in their 15 

investigations on the suspects.  She said due to the classification 16 

as ‘Top Secret’ she could not show or ask her subordinates to 17 

assist her in the typing and she had to read, understand and 18 

typed them within a week.  She said as a result she made many 19 

mistakes in the typing.   20 

12.36. She said after she had typed the documents D120 to D135C, she 21 

handed them including P471A to P480C to PW45.  She said she 22 

did not know what PW45 did with the documents or what 23 

happened to them.  She said she was not called as a witness in 24 

the Hassan’s case nor to explain that she had typed D120 to 25 

D135C. 26 
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12.37. PW98 was asked and she said she changed the heading from Ops 1 

Sulu to Ops Daulat because when she was typing these 2 

documents, Ops Daulat had already been launched to replace Ops 3 

Sulu and that was the reason she made the change in the 4 

heading. 5 

12.38. She was extensively cross-examined on D120 to D135C and on 6 

P471A to 480C.  She was referred to D130, D140 and D142, the 7 

notes of proceedings in Hassan’s case.  It was put to her and it 8 

was submitted that during Hassan’s case the interpreter known as 9 

AVB had testified that she (AVB) typed the summaries and these 10 

were tendered as prosecution’s exhibits i.e. P5, P6 and P7 in the 11 

Hassan’s case.  These corresponded to D121, D128 and D131 12 

respectively.  The defence submitted that therefore PW98 did not 13 

and could not have typed D120 to D135C and that PW98 was not 14 

a truthful witness.  It was submitted that P471A to 480C were 15 

fabricated and an attempt by the prosecution to improve the case 16 

against the accused.  17 

12.39. BZM (PW132), AVB (PW134) and SBM (PW135) testified as 18 

protected witnesses PRW1, PRW2 and PRW3 respectively in this 19 

trial.  They were the processors who intercepted, listened to, 20 

translated and summarized the telephone communications.  21 

These summaries were tendered as P471A to 480C in court via 22 

PW132, PW134 and PW135.  EJ was not called as a witness in this 23 

trial. 24 

12.40. AVB was called as a witness in the Hassan’s case but BZM and 25 

SBM were not called in the Hassan’s case.  During the Hassan’s 26 
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case, exhibits P471A to P480C and D120 to D135C were not 1 

shown to AVB nor referred to in that trial except for the three 2 

documents marked as P5, P6 and P7 in that trial.  In this trial she 3 

was shown P471A to P480C and D120 to D135C including D121, 4 

D128 and D131 which corresponded to P5, P6 and P7 in the 5 

Hassan’s case. 6 

12.41. AVB (PW134) explained that the summaries marked as P471A to 7 

P480C were in fact prepared and typed by her, by BZM, SBM and 8 

EJ.  She explained that although she had said in the Hassan’s 9 

case that she typed P5, P6 and P7 because when they were 10 

shown to her, the contents in these summaries were similar to 11 

what she had listened to, had translated and summarized them 12 

and therefore she said she typed them.  She said she was never 13 

shown P471A to P480C in the Hassan’s case and if these had 14 

been shown to her and could compare them with P5, P6 and P7, 15 

she would have answered differently that she actually did not 16 

type these three documents i.e. P5, P6 and P7 in the Hassan’s 17 

case. 18 

12.42. She said D120 to D135C corresponded to the summaries in P471A 19 

to P480C but they were in a different format, there were 20 

differences in some of the words used and there were typing 21 

mistakes.  These differences had been pointed out by PW98 and 22 

PW134 and referred to in the trial.  PW134 was corroborated by 23 

PW132 and PW135 that they intercepted and listened to the 24 

telephone communications and prepared P471A to P480C. 25 
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12.43. Comparing D120 to D135C with P471A to P480C, in D120 to 1 

D135C the heading is stated as Ops Daulat and underneath that 2 

heading it is stated ‘Litupan bermula pada 19 FEB 2013’, for 3 

example in D122A to D122J, whereas in P471A to P480C some 4 

are stated to be under Ops Sulu and some under Ops Daulat.   5 

12.44. As stated above, Ops Sulu was launched by the police on 6 

12.2.2013 against the armed intruders and it was changed to and 7 

launched as Ops Daulat on 5.3.2013.  The communication 8 

interceptions in respect of the 16th accused commenced on 9 

14.2.2013 and they were under Ops Sulu.  In respect of the 15th 10 

accused, they commenced on 16.2.2013 under Ops Sulu.  In 11 

respect of the 11th accused, they commenced on 23.2.2013 under 12 

Ops Sulu.  In respect of the 19th accused, they commenced on 13 

18.2.2013 under Ops Sulu.  In respect of the 18th accused, they 14 

commenced on 19.2.2013 under Ops Sulu until 10.3.2013 which 15 

came under Ops Daulat.  In respect of the 17th accused, they 16 

commenced on 14.3.2013 under Ops Daulat.  The communication 17 

interceptions in respect of the other accused persons commenced 18 

under Ops Daulat.  19 

12.45. The prosecution and defence have referred to these summaries.  20 

For example, in D122A to D122J, at the top of each page, it 21 

states the date of commencement of the communication 22 

interceptions which was on 19.2.2013.  This date was after the 23 

police had applied for and obtained the authorizations for the 24 

communication interceptions to be carried out.  However, in D56 25 

the date of commencement of the communication interceptions is 26 
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stated as 8.2.2013.  This is the only exhibit with the date of 1 

8.2.2013 which preceded the dates in P233 to P248, from 2 

12.2.2013 onwards which are the applications for authorizations 3 

for the communication interceptions to be carried out. Similarly, in 4 

some of the summaries of the communication interceptions in 5 

D120 to D135C, it was argued that the communication 6 

interceptions commenced prior to authorizations obtained from 7 

the PP. 8 

12.46. On evidence adduced, PW98 did not and never listen to the 9 

telephone communications or the recordings thereof. In 10 

particular, PW98 did not on 8.2.2013 listen to the telephone 11 

communications between the 11th and 15th accused.  Therefore 12 

she was not in a position to confirm or verify the date or contents 13 

of that telephone communication.   14 

12.47. The evidence showed that the armed intruders entered Kg. 15 

Tanduo on 12.2.2013.  The police was caught unaware of the 16 

intrusion until PW2 informed his superiors of the intrusion.  As a 17 

result the police commenced investigations into the intrusion 18 

including applying to PP for authorizations to intercept the 19 

communications of the suspects.  Prior to 12.2.2013 there was no 20 

such investigation or application.  On 8.2.2013 there was no 21 

intrusion and no investigation carried out on the intrusion at 22 

Lahad Datu which only occurred on 12.2.2013.  Therefore there 23 

was no reason for SB to apply and the SB did not apply for any 24 

communication interceptions on 8.2.2013.   25 
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12.48. Looking at exhibit D56, which was prepared by PW98, it states 1 

that the telephone communication between the 11th and 15th 2 

accused was on Thursday, 21.2.2013 at 10.12 a.m.   Exhibit P237 3 

showed that on 15.2.2013 PW45 applied for authorizations to 4 

intercept the phone numbers of the 11th and 15th accused.  These 5 

contradicted the date of commencement of the communication 6 

interception to be on 8.2.2013, which the defence submitted was 7 

prior to 12.2.2013 or 15.2.2013 and therefore not valid and not 8 

admissible in evidence. 9 

12.49. This specific telephone communication corresponded to that set 10 

out in item 4 of exhibit P472E which was prepared and 11 

summarized by SBM (PW135). SBM said she intercepted and 12 

listened to that telephone communication on 21.2.2013 which was 13 

in Suluk, that she spoke Suluk and she translated and 14 

summarized the contents of that telephone communication which 15 

is set out in item 4 of P472E.  PW98 did not understand Suluk and 16 

did not listen to that conversation.  Therefore PW98 was wrong 17 

on the date of ‘litupan bermula pada 8.2.2013’ in D56. 18 

12.50. Reading exhibits P233 to P248 and exhibits P471A to P480C, none 19 

of the communication interceptions was carried out or had been 20 

carried out prior to or before 12.2.2013 or prior to the 21 

authorizations obtained for the communication interceptions.  22 

They were commenced after the authorizations had been 23 

obtained on 12.2.2013 and thereafter.  There were no merits in 24 

the submissions that these communication interceptions were 25 

invalid and not admissible because they were carried out by the 26 
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police before the authorizations were obtained from PP or that 1 

there were no authorizations at the time of the interceptions. 2 

12.51. The defence did not challenge the legality of s.6 of SOSMA or that 3 

this section is ultra vires, null, void or unconstitutional.  Under 4 

s.6(5), the Court shall take cognizance of any authorization by the 5 

PP under this section and s.6(6) states that this section shall have 6 

effect notwithstanding anything inconsistent with Article 5 of the 7 

Federal Constitution. 8 

12.52. There is a similar section in the CPC which provides for 9 

interception of communication and admissibility of intercepted 10 

communications.  This is in s.116C of CPC.  The defence did not 11 

challenge that this section is ultra vires, null, void or 12 

unconstitutional. 13 

12.53. Since PW98 had testified that PW45 had instructed her to retype 14 

the summaries, PW45 would be the best person to explain why 15 

there are two sets of summaries. However, when he was in the 16 

witness stand, P471A to P480C were yet to be introduced in 17 

court. He was not referred to P471A to P480C and was not asked 18 

or cross-examined to explain why there are two different sets of 19 

summaries. DW6, who was the lead prosecutor in the Hassan’s 20 

case, was not shown P471A to P480C or D120 to D135C except 21 

D121, D128 and D131 which were tendered as P5, P6 and P7 in 22 

that case and was not in a position to explain why there are two 23 

sets of summaries in this trial.    On the testimonies of PW89, 24 

PW98, PW132, PW134 and PW135, the summaries of the 25 

telephone communications i.e. P471A to P480C, which are 26 
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documentary exhibits, were prepared by PW132, PW134, PW135 1 

and EZ. These were produced, referred to, tendered and had 2 

been marked as exhibits in court except the summaries prepared 3 

by EZ who was not called as a witness to tender the summaries 4 

prepared by her. 5 

12.54. The defence submitted that these summaries were not accurate 6 

and no weight should be attached to them.  It was submitted that 7 

the processors could not identify or verify the callers or receivers 8 

of these telephone communications because they did not use any 9 

voice recognition software.  PW89, PW132, PW134 and PW135 10 

testified and confirmed that they did not use any voice recognition 11 

software.  PW132, PW134 and PW135 said that although they did 12 

not use voice recognition software to confirm or verify that the 13 

suspects or accused were the callers or receivers of the telephone 14 

numbers being intercepted and listened to, they had testified that 15 

they were able to identify some of these callers and or receivers 16 

because they were or became acquainted or familiar with the 17 

speaker’s voice after hearing it many times or they identified or 18 

introduced themselves or they were addressed by names. 19 

12.55. This is a question of identification, which is a question of fact, 20 

depending on the circumstances of each case.  The testimonies of 21 

witnesses in court on how they were able to identify the voices 22 

and identities of the callers or receivers have been accepted in 23 

evidence in many jurisdictions. A witness may testify to a 24 

conversation he had on the telephone although he was not able 25 

to identify the voice of the person speaking with him: Wolfe v 26 
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Missouri Pac. Ry. Co. 97 Mo 473. A tape recording was 1 

admissible in law although the only witness who overheard it was 2 

not conversant with the language and could not make out what 3 

was said provided that its accuracy could be proved and the 4 

voices properly identified. It held that the evidence was relevant 5 

and otherwise admissible and that the court would not lay down 6 

any exhaustive set of rules by which the admissibility of such 7 

evidence could be judged: Regina v Maqsud (1965) 2 ALL ER 8 

461. See also R v Flynn and St John [2008] 2 Cr. App. R. 9 

20. It was decided that if a statement is relevant, an accurate 10 

tape record of the statement is also relevant and admissible. The 11 

time, place and accuracy of the recording must be proved by a 12 

competent witness and the voices must be properly identified. 13 

However, the evidence must be received with caution to ensure 14 

there was no tampering with the recording:  Yusufali Esmail 15 

Nagree v State of Maharashtra AIR 1968 SC 147; Ram 16 

Singh v Col Ram Singh AIR 1986 SC 3. 17 

12.56. In this case, PW132, PW134 and PW135 said that although they 18 

did not use voice recognition software, they listened to the 19 

telephone conversations or the recordings thereof to identify the 20 

callers or receivers by trial and error.  They said initially they were 21 

not able to identify the callers or receivers or suspects or accused 22 

through their voice unless the callers or receivers or accused were 23 

referred to or addressed or mentioned in the telephone 24 

conversations by their names or call-names or nicknames or any 25 

variations thereto.  They said after listening to the many phone 26 

conversations and the recordings many times, they were able to 27 
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identify some of them based on their voices, intonations, 1 

language and styles used.  Those they could identify, they were 2 

named or stated as such in the different columns in the 3 

summaries prepared by them.  Those they could not identify, they 4 

were referred to as ‘lelaki Sabah’ or ‘wanita Sabah’ in the 5 

summaries. 6 

12.57. It was then submitted that exhibits P471A to P480C are only 7 

summaries and not the full telephone conversations which 8 

PW132, PW134 and PW135 had listened to.  It was submitted 9 

that the summaries were selective, edited to suit the prosecution’s 10 

case against the accused, taken out of context and they did not 11 

reflect the true pictures of these telephone communications.  It 12 

was submitted that the prosecution should produce the full 13 

telephone communications intercepted including the recordings 14 

thereto so that the defence would have a chance to listen and 15 

verify the accuracy and truth of these telephone communications 16 

and be in a position to challenge the summaries being incorrect 17 

and of no probative value. 18 

12.58. In the authorities referred to above, the recordings of the phone 19 

conversations were produced, heard and verified in court.  They 20 

were ruled admissible.   It was not in dispute that in this trial the 21 

prosecution did not produce the recordings of these telephone 22 

communications except the summaries thereto.  PW89 said that 23 

the computers used to listen and record these telephone 24 

communications were programmed to store or keep these 25 

recordings for three months only in the computers and would be  26 
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automatically erased or deleted or recorded over by new 1 

recordings due to the capacity and programmes used in the 2 

computers. These recordings being not produced in court, the 3 

question was whether the summaries based on the recordings 4 

were admissible as evidence or otherwise. In Lim Guan Eng v 5 

Public Prosecutor [1998] 3 MLJ 14, it was argued that in the 6 

absence of a tape recording, the evidence of PW2 in that case 7 

ought not to have been accepted by the trial judge. Based on the 8 

facts in that case that argument was dismissed. The Court of 9 

Appeal in that went on to discuss the law on corroboration of 10 

evidence.    11 

12.59. I am aware that the prosecution did not produce any certificate 12 

under s.90A of EA to certify that the computers or programmes or 13 

software used to intercept and listen to the phone conversations 14 

were in good working order, operating in all respects throughout 15 

the material part of the period during which the documents were 16 

produced by the computers in the course of their ordinary use.  17 

12.60. The prosecution did not produce the computers or the 18 

programmes or software used in the computers for inspection in 19 

court or sent to a laboratory for forensic tests and for a report 20 

produced to confirm whether the computers, programmes or 21 

software used were in good working order and operating properly 22 

in all respects throughout the material part of the period during 23 

which these documents were produced.  24 

12.61. They were also not produced to corroborate or substantiate the 25 

testimony of PW89 or those of PW132, PW134 and PW135 that 26 
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they had used the computers to intercept, record and listen to the 1 

phone conversations and had produced the summaries based on 2 

these recordings.  Therefore the defence had strongly challenged 3 

the admissibility of these summaries because the computers, 4 

programmes, software and recordings were not produced or 5 

tendered in court and did not comply with the provisions of the 6 

EA. I have reminded myself of the cautions referred to above. It 7 

was not suggested and there was no evidence that the 8 

coomunications interceptions and recordings thereto had been 9 

tampered with. 10 

12.62. I have stated that there is no provision in SOSMA to exclude the 11 

provisions of the CPC in a trial involving security offences.  12 

However, s.17 of SOSMA provides that this part i.e. Part VII shall 13 

have effect notwithstanding anything inconsistent with the 14 

Evidence Act 1950 (EA).  Parliament has specifically enacted this 15 

piece of legislation to provide special measures relating to security 16 

offences for the purpose of maintaining public order and security 17 

in the country.  The rationale given for these special measures are 18 

to prevent and deal with acts by a substantial body of persons or 19 

person both inside and outside the country which threatens the 20 

security of the country or to excite disaffection against the Yang 21 

di-Pertuan Agong or the country. The courts are to interpret and 22 

give meanings to the legislations enacted by Parliament.  There 23 

was no application or challenge by the defence that s.17 of 24 

SOSMA was ultra vires, null, void or unconstitutional or not 25 

applicable. There was no application that the provisions in SOSMA 26 

should be read down. 27 
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12.63. S.24 of SOSMA states that where a person is charged for a 1 

security offence, any information obtained through an interception 2 

of communication under s.6 shall be admissible as evidence at his 3 

trial and no person or police officer shall be under any duty, 4 

obligation or liability or be in any manner compelled to disclose in 5 

any proceedings the procedure, method, manner or any means or 6 

devices, or any matter whatsoever with regard to anything done 7 

under s.6. This provision is very wide in its application. S.25 8 

states that any documents produced by computers and 9 

statements therein shall be admissible as evidence. These 10 

contrasted with the provisions of EA.  11 

12.64. Sections 6, 24 and 25 of SOSMA specifically provide for the 12 

admissibility of information obtained through interceptions of 13 

communications.  These are exceptions to the rules in respect of 14 

admissibility of evidence in a security trial and have consistently 15 

been upheld as such by the highest courts in these other 16 

jurisdictions.   The defence did not raise or challenge that these 17 

provisions or exceptions were or are ultra vires, null, void or 18 

unconstitutional. It must be emphasized that the summaries are 19 

documents prepared by PW132, PW134 and PW135.  Based on 20 

these provisions, the summaries prepared by PW132, PW134 and 21 

PW135 were admissible in evidence.    22 

12.65. As stated above, the next question was whether the processors 23 

had identified the voices in the telephone conversations and 24 

whether the information obtained or the summaries prepared 25 
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were accurate or true and the probative value of the contents of 1 

these summaries against the accused. 2 

12.66. Although the defence had submitted that this was part of a web 3 

of deceit, that the prosecution did not produce the recordings and 4 

the evidence showed that the phone numbers believed to be used 5 

by the accused which were intercepted were not registered under 6 

the names of these accused but in the names of several persons, 7 

for example the phone number 017-8664349 beileved to be used 8 

by Julham Rashid was registered in the name of Ally bin Baharon 9 

(see exhibits P602, P603 and P604), PW132, PW134 and PW135 10 

had explained that they were able to identify some of the callers 11 

and or receivers of these phone conversations after they had 12 

listened to these conversations and recordings many times  based 13 

on their voices, intonations, language styles, language used and 14 

based on the names or introductions referred to or used in the 15 

conversations.  16 

12.67. Those whom they could not identify, they were referred to as 17 

‘L/Sabah’ or ‘L/Sabah 2’ or ‘W/Sabah’ and so on.  If they had 18 

testified that they could or had identified all the callers and users 19 

that would be inherently not credible. 20 

12.68. There is no rule of law that the testimony of a witness must either 21 

be believed in its entirety or not at all.  A court is competent for 22 

good and cogent reasons to accept one part of the testimony and 23 

to reject the other:  Public Prosecutor v Datuk Haji Harun 24 

bin Haji Idris (No. 2) [1977] 1 MLJ 15.  Although the 25 

prosecution, counsel and accused could not see or hear the three 26 
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processors, I could see, hear and observe them when they gave 1 

their testimony via video-link.  Although there were some 2 

inconsistencies, they had explained some of these.  There was 3 

nothing to suggest that they had lied or had fabricated the 4 

summaries or that they were not telling the truths.  5 

12.69. On evidence adduced, the police had applied and obtained 6 

authorizations to intercept the phone numbers believed to be 7 

used by these accused.  From the interceptions carried out, the 8 

police was able to trace the signals of the phones used and able 9 

to track them to their locations where they were arrested.  These 10 

facts had been proved.  11 

12.70. During the trial many of the witnesses had testified that in 12 

carrying out their assignments they were briefed on a ‘need to 13 

know’ basis only. These included the processors.  At the material 14 

times the processors carried out the interceptions and heard the 15 

intercepted conversations at Bukit Aman, not in Sabah.  They 16 

were not on the ground.  They were not in Lahad Datu or 17 

Semporna.  They did not know exactly what happened in Kg. 18 

Tanduo or Kg. Simunul or in Lahad Datu or Semporna.  19 

12.71. Their role was to intercept the phone numbers given to them, 20 

listened to the conversations which were in Suluk or Bajau and 21 

translated some of these into Bahasa Malaysia, which are set out 22 

in the summaries. 23 

12.72. I refer to one conversation in the summaries.  This conversation 24 

was between Datu Agbimuddin and Datu Amir Bahar on 25 
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25.2.2013 at 10.31 p.m (see Item 1 of P477A).  This was before 1 

the skirmishes in Kg. Tanduo on 1.3.2013.  The processors did 2 

not know and had not met Datu Agbimuddin, Datu Amir Bahar, 3 

Corporal Hassan or Julham Rashid.  There was no reason or 4 

motive for them to make up or fabricate a story against them.  5 

There was no evidence that they had been instructed to fabricate 6 

the summaries as such to incriminate the accused.  7 

12.73. In the conversation Datu Amir Bahar informed Datu Agbimuddin 8 

that he had received information from a policeman by the name 9 

of Hassan, who was related to them, that the Malaysian 10 

authorities would enter at 12 midnight.  This was after the leaflets 11 

were dropped around Kg. Tanduo on that day asking them to 12 

surrender.  Half an hour later, Datu Agbimuddin called and 13 

informed Julham of the information from their ‘saudara’ who was 14 

related to them (see Item 1 of P474G).  These conversations were 15 

intercepted, heard and translated in February, 2013 before the 16 

Hassan’s case.  17 

12.74. The evidence showed that this Hassan was subsequently arrested, 18 

charged and found guilty in a trial for an offence under s.130M of 19 

the Penal Code.  These proved the existence of the interceptions 20 

carried out and the conversations which led to his arrest and 21 

subsequent trial (Hassan’s trial) and the arrests of the 20th and 22 

19th accused.  These proved that the conversations had taken 23 

place and were so probable that a prudent man ought, under the 24 

circumstances of the particular case, to act upon the supposition 25 

that they existed and true. 26 
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12.75. In another conversation on 2.3.2013 at 7.48 p.m. (see Item 7 of 1 

P477E), Datu Amir Bahar told ‘L/Sabah’ that Datu Piah was in the 2 

midst of war at Kg. Simunul and that Datu Piah only had six 3 

firearms.  A few minutes later, he told ‘L/Sabah’ that Datu Piah 4 

had been surrounded and Datu Piah had no choice but to fight to 5 

the end (see Item 8 of P477E). Subsequently he was told that 6 

people from the Philippines had arrived at Kg. Selamat, Semporna 7 

bringing many weapons and he asked whether they were police 8 

but was told that these were their own people (see Items 10 and 9 

11 of P477E). In Item 1 of 3.3.2013 of P477E, Datu Amir Bahar 10 

informed that ‘reinforce’ from Bungao had arrived in Kg. Selamat 11 

and from information that one OCPD (i.e. the late ASP Michael 12 

Paddel) and three police personnel had been killed in the skirmish 13 

(in Kg. Simunul). 14 

12.76. Again, at the material time the processors did not know and had 15 

not met Datu Piah or Datu Amir Bahar.  They were not told of the 16 

operation to be carried out in Kg. Simunul or that it was to arrest 17 

Iman Tua.  They did not know of any impending skirmishes in Kg. 18 

Simunul.  They could not have fabricated these conversations 19 

about the skirmishes in Kg. Simunul.  Instead they heard the 20 

conversations about the skirmishes in Kg. Simunul during the 21 

communications interceptions.  Again there was no reason or 22 

motive for them to incriminate Datu Piah or Datu Amir Bahar in 23 

preparing the summaries.   24 

12.77. The evidence showed that on 2.3.2013 at about 7.30 p.m., at the 25 

time of the azan, a skirmish occurred in front of house no. 27 in 26 
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Kg. Simunul which resulted in the deaths of six police officers and 1 

men.  These facts had been proven and proved the existence of 2 

these conversations about the skirmishes in Kg. Siumnul at that 3 

time.  There was no evidence to the contrary.   4 

12.78. Another example.  On 21.3.2013 at 5.28 a.m. (see Item 1 on 5 

21.3.2013 of P480B) SBM intercepted a call on phone number 6 

013-6067588.  SBM identified the caller as “Inyang” who 7 

introduced herself as Makcik Inyang and told the receiver that 8 

Kina could not go to school on that day because of a fever and 9 

she wanted to bring her to hospital on that morning.  SBM 10 

believed Inyang to be Norhaida, namely the 26th accused. 11 

12.79. PW50 had testified that on 21.3.2013 he was instructed to trace 12 

Norhaida.  Her phone signal was traced near to Semporna 13 

Hospital.  PW50 said that he saw her with a little girl near to 14 

Semporna Hospital.  He then followed her to a house at Kg. Seri 15 

Melor, Bugaya, Semporna.  She was arrested in the house on 16 

22.3.2013.  The evidence showed that during the arrest her 17 

daughter was also in the house.  These facts had been proven 18 

and not in dispute. 19 

12.80. These facts confirmed the accuracy in listening to the above 20 

conversation that Norhaida wanted to take Kina to hospital.  Later 21 

in the morning Norhaida and Kina were seen near to Semporna 22 

Hospital.  Based on the evidence adduced, the court believed the 23 

conversation to exist or considered its existence so probable that 24 

a prudent man ought, under the circumstances of the particular 25 

case, to act upon the supposition that it existed and true.  There 26 
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were no merits that this translation or summary was not true or 1 

not correct.   2 

12.81. There were other examples.  Based on the evidence, some of the 3 

summaries were not accurate.  I have dealt with some of these in 4 

this judgment.  Therefore, there was no evidence that PW132, 5 

PW134 and PW135 had lied or had made up these summaries in 6 

order to incriminate the accused. 7 

13. Waging war against the King 8 

13.1. Section 121 of the Penal Code reads as follows: 9 

 Whoever wages war against the Yang di-Pertuan Agong or 10 

against any of the Rulers or Yang di-Pertua Negeri, or 11 

attempts to wage such war, or abets the waging of such 12 

war, shall be punished with death or imprisonment for life, 13 

and if not sentenced to death shall also be liable to fine. 14 

 This section provides three limbs or three offences;  (i) waging 15 

war against the King or against any of the Rulers  (Sultan) or 16 

Yang di-Pertua Negeri, (ii) attempts to wage such war, or (iii) 17 

abets the waging of such war.  The prosecution did not charge 18 

the accused persons for attempting to wage war or for abetting to 19 

wage such war.  Most of the accused persons were charged under 20 

the first limb i.e. for waging war against the King. 21 

13.2. There is no definition or explanation of what is meant by ‘wages 22 

war’ or ‘waging war’ in the Penal Code.  S.121 of our Penal Code 23 

is similar to s.121 of the Indian Penal Code which was based on 24 
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the English Statute of Treason.  In Maganlal v King Emperor 1 

47 Cri LJ 1946, it referred to a gathering of men with an object 2 

to attain by force and violence to strike or overthrow the 3 

government’s authority.  In Aung Hla and Ors v Emperor AIR 4 

1931 Rangoon 235, it ruled that where a multitude rose and 5 

assembled to attain by force and violence any object of general 6 

public nature amounted to ‘waging war’ against the King.  It went 7 

on to say that “it is not the number or the forces but the purpose 8 

and the intention which congregates and assembles them 9 

together and gives the impulse in arming and rising that 10 

constitutes the crime and distinguishes it from riot or any other 11 

rising for any private purpose.  There is no distinction between 12 

principal and accessory and all who take part in the treasonable 13 

act incur the same guilt and liable to the same punishment.” 14 

13.3.   These and other authorities which defined ‘waging war’ have been 15 

dealt with in the case of Public Prosecutor v Mohd Amin bin 16 

Mohd Razali [2002] 5 MLJ 406 (Amin’s case), which also 17 

referred to a book by Archbold (1997) which stated that ‘the 18 

number of persons assembled is not material; three or four will 19 

constitute it as fully as a thousand... nor is it necessary that they 20 

should be armed with military weapons...’  In modern times the 21 

definition of waging war has changed and must continue to 22 

change to adapt to the rapid changing politico-social landscapes 23 

and modern technologies: e.g see State v Mohd Arif @ Ashfaq 24 

@ Abu Hamad (2007) Indlaw DEL 1321.  In modern warfare, 25 

a ‘lone wolf’ can wage war against the State.   26 
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13.4. For all intent and purposes, the term ‘waging war against the 1 

Yang di-Pertuan Agong’ in the context of s.121 of the Penal Code 2 

has been defined as waging war against the Government of 3 

Malaysia: see Amin’s case which has been affirmed by the 4 

Federal Court in [2003] 4 MLJ 129.  5 

13.5.   Counsel for the accused persons submitted that they did not wage 6 

war against the Yang di-Pertuan Agong or the Government of 7 

Malaysia.  Instead it was the VAT 69 who had waged war against 8 

the armed intruders.  They also referred to a police press release 9 

(IDD47) that the operation carried out by the police at Kg. 10 

Simunul was against criminals and that the attacks on the police 11 

were by unknown criminals who had not been identified.  12 

13.6.   They submitted that the armed intruders in Kg. Tanduo were 13 

there to claim Sabah under the cessation agreement.  They 14 

further submitted that they were not in Kg. Tanduo, they did not 15 

belong to the group of armed intruders, which was a renegade 16 

faction of the RSF led by Datu Agbimuddin, they did not start or 17 

wage any war and they did not start or launch any attacks against 18 

the police or the security forces in Kg. Tanduo or in Kg. Simunul.  19 

They put the blames on Datu Agbimuddin and his renegade 20 

faction.   21 

13.7.   During cross-examinations of some of the witnesses, it was put to 22 

them that the security forces had put up a cordon, surrounded 23 

the intruders, prevented foods and drinks being supplied in order 24 

to starve the intruders.  It was put that the five teams of VAT 69 25 

heavily armed commandos comprising 140 officers and men had 26 
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entered Kg. Tanduo on 1.3.2013 in accordance to a pre-arranged 1 

plan to attack the intruders.  It was put that it was the VAT 69 2 

commandos who had started the war, the intruders were merely 3 

defending themselves and did not wage such war against the 4 

Malaysian Government.  It must be emphasized that the charge 5 

under s.121 is waging war and not who started the war.  6 

13.8.   In Amin’s case, in determining whether an accused person had 7 

committed the offence under s.121 of the Penal Code, the 8 

following factors should to be kept in view: (i) no specific number 9 

of persons was necessary to constitute an offence under s.121 of 10 

the Code; (ii) no actual fighting was necessary to constitute the 11 

offence, enlisting, marching and making preparations without 12 

coming to a battle were sufficient; (iii) the manner in which they 13 

were equipped or armed was not material; (iv) there was no 14 

distinction between principal and accessory and all who took part 15 

in the unlawful act incurred the same guilt; and (v) the offence 16 

under s.121 of the Code was a continuing offence and any person 17 

could be guilty of the offence at any point of time of his 18 

involvement, provided such person was aware of the objects or 19 

purpose of which the gathering had assembled was to stage an 20 

insurrection or to challenge the Government's authority. 21 

13.9.   Did the armed intruders from the RSF of the Sultanate of Sulu and 22 

North Borneo wage war against the King? PW159 (PRW6), a 23 

Filipino, testified that in 2007 he was working for a fishing 24 

company which was owned by Ramona, the brother of Herman. 25 

He said Herman asked him to join the RSF of the Sultanate of 26 
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Sulu and North Borneo and was asked to join some training 1 

exercises but left a few days later to join another fishing 2 

company.  After that he worked at Felda 11 nursery in Sabah in 3 

2010. 4 

13.10. In February, 2013, he was in Tawi-Tawi looking for transportation 5 

to go to Sabah for work where he met Herman who told him he 6 

was going to Sabah and could join Herman to go to Sabah.  They 7 

went in two boats.  He said there were about 70 persons in his 8 

boat and he saw an old man holding a pistol and a man in 9 

camouflaged trousers carrying a gun.  He heard the names of 10 

General Musa and Datu Agbimuddin.  He said during the night the 11 

boat had engine trouble and drifted to an island.  After a few days 12 

they managed to leave for Sabah. 13 

13.11. He said they arrived at Tanduo.  He saw a mosque and a well. 14 

They walked to some houses and he stayed in one.  During his 15 

stay in Kg. Tanduo he met Herman who told him that the men 16 

carrying firearms were the security men of Agbimuddin.  He saw 17 

many men in camouflaged clothes and carrying firearms.  18 

13.12. He said Herman told him the names of Haji Musa, Datu 19 

Agbimuddin, Patalada, Aiman, Holland, Salleh, Yassin, Tani, 20 

Julham, Atik, Totoh, Harry and Kekeng.  He said he saw them and 21 

could identify them.  He identified Datu Agbimuddin and Hj. Musa 22 

in ID2(1), Herman in ID2(12), Atik (1st accused) in ID2(14), 23 

Patalada (13th accused) in ID2(16), Aiman (14th accused) in 24 

ID2(17) and Kekeng in camouflaged t-shirt in ID2(24) and 25 

ID2(25).  26 
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13.13. The other names he mentioned but who were not in the 1 

photographs in ID2 (1-50), PW159 identified Holland sitting in the 2 

dock as the 3rd accused, Salleh as the 2nd accused, Yassin as the 3 

10th accused, Tani as the 18th accused and Julham as the 19th 4 

accused. He could not identify Totoh although Totoh bin 5 

Hismullah (the 25th accused) was sitting in the dock. The defence 6 

submitted that his testimony has no probative value because he is 7 

an interested party and trying to save his own skin.  8 

13.14. The defence also submitted that the identification of the accused 9 

persons, whom he mentioned, were mistaken and could not be 10 

correct.  It was submitted that PW159 had said he saw the 1st 11 

accused in the boat when in fact the 1st accused was already in 12 

Kg. Tanduo at that time, that the prosecution did not conduct any 13 

identification parades in respect of these accused and that the 14 

dock identification was wholly unsafe and most unsatisfactory, 15 

citing R v Turnbull [1977] 1 QB 224; Arumugam 16 

Muthusamy v PP [1998] 3 CLJ 597; Magendran a/l Mohan 17 

v Public Prosecutor [2011] 6 MLJ 1. 18 

13.15. PW159 had come in the boat with some of the armed intruders 19 

and had stayed in Kg. Tanduo.  He was not seen in any of the 20 

photographs in ID2 (1-50) but was subsequently arrested by the 21 

police. Counsel for the accused had submitted that the 1st, 2nd, 22 

3rd, 4th and 14th accused knew PW159 because they were offered 23 

employment in Sabah and came together in the boat and that 24 

after his arrest he was put in the same lock-up with the 11th 25 

accused. Plainly he had seen or met or knew them. The defence 26 
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did not submit that he was an accomplice.  Assuming he was an 1 

accomplice, s.133 of EA states that an accomplice shall be a 2 

competent witness against an accused person and a conviction is 3 

not illegal merely because it proceeds upon the uncorroborated 4 

testimony of an accomplice.   A witness is not to be disbelieved 5 

merely of his association with the armed intruders: see De Silva 6 

v Public Prosecutor (1964) 30 MLJ 81. 7 

13.16. There is no legal presumption that an interested witness should 8 

not be believed.  He is entitled to credence until cogent reasons 9 

for disbelieve can be advanced in the light of evidence to the 10 

contrary and the surrounding circumstances: Balasingham v 11 

Public Prosecutor (1959) 25 MLJ 193. Based on the evidence 12 

and circumstances in this case, there was nothing to suggest that 13 

he had lied and no reason why he should not be believed.    14 

13.17. On the identification of these accused by PW159, it was not the 15 

only piece of identification evidence against them except may be 16 

in the case of the 10th accused which would be dealt with later. 17 

There were other witnesses who had identified these accused.  18 

13.18. The evidence showed that PW165 had identified some of the 19 

members of the RSF and these included Datu Agbimuddin, Hj. 20 

Musa, Tani, Julham, Salib, Al-Wajir, Habil, Timhar and Abdul Hadi 21 

bin Mawan.  PW1 and PW58 had identified Datu Agbimuddin, Hj. 22 

Musa, Atik, Virgilio Patulada and Aiman.  Their identification of 23 

these accused had corroborated PW159’s identification of some of 24 

these accused: see Lim Guan Eng v Public Prosecutor (supra) 25 

at pages 45-46.    26 
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13.19. PW165 had testified that her husband (20th accused) was 1 

appointed the Chief of Staff of the RSF after Sultan Esmail Kiram 2 

II was installed and that Datu Agbimuddin did not agree to this 3 

appointment which caused the ‘split’ or misunderstanding. She 4 

could not remember the date but the misunderstanding or split 5 

was either in 2004 or in 2005. On the question of the split in the 6 

RSF, it was implied that it was recent, before the armed intrusion 7 

and that it was the renegade faction which had intruded Kg. 8 

Tanduo.   9 

13.20. PW165 was not cross-examined that it was recent or just before 10 

the armed intrusion.  The cross-examination questions asked on 11 

this issue all referred to the split that it was in 2004 or 2005.  In 12 

one question it was put ‘In fact, your husband tells me that the 13 

split in the RSF occurred in 2004 or 2005 because Sultan Esmail 14 

Kiram appointed your husband as Chief of Staff whereas Datu 15 

Agbimuddin Kiram wanted General Musa to be his Chief of Staff…’ 16 

and she answered ‘Yes’. Was there a split between Sultan Esmail 17 

and Datu Agbimuddin during the armed intrusion so that the 18 

armed intruders who occupied Kg. Tanduo belonged to a 19 

renegade faction of the RSF as the defence suggested. 20 

13.21. The evidence showed that Sultan Esmail Kiram II was appointed 21 

and installed as Sultan of the Sultanate of Sulu and North Borneo 22 

on 12.3.2001.  The 20th accused was appointed the Chief of Staff 23 

to replace his brother not long after the installation of the Sultan. 24 

The defence did not lead any evidence that he was not appointed 25 

in 2001. There was no evidence to the contrary. It was not 26 
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suggested and not put to the prosecution’s witnesses that the 20th 1 

accused was appointed in 2004 or 2005 or even in 2007 and there 2 

was no evidence that the 20th accused was appointed in 2004 or 3 

2005 which caused the ‘split’ in 2004 or 2005.   4 

13.22. The evidence showed that the princes and princesses of the royal 5 

family of the Sultanate of Sulu and North Borneo including Datu 6 

Agbimuddin and Datu Piah had signed a pledge of loyalty to 7 

Sultan Esmail Kiram II which was dated 3.3.2005 (see P421L). 8 

This document was found in one of the two bags carried by the 9 

20th accused and then seized from him when he was arrested. It 10 

was not suggested and it was not put to the prosecution’s 11 

witnesses that this document or pledge was fabricated or not 12 

true. This pledge was also a pledge of loyalty to Datu Agbimuddin 13 

as the Crown Prince of the Sultanate of Sulu and North Borneo. 14 

This pledge in 2005 settled any misunderstanding between the 15 

Sultan and the Crown Prince.  There was no evidence to the 16 

contrary that the split or misunderstanding was after this pledge 17 

of loyalty although it was raised for the first time during the 18 

defence that it was in 2007. I shall deal with this in the defence 19 

stage.  After this pledge of loyalty, there was no 20 

misunderstanding or split in the Sultanate or the RSF.  Therefore 21 

there were no merits that there was a split in the RSF recently or 22 

that the armed intruders belonged to a renegade faction led by 23 

Datu Agbimuddin. 24 

13.23. As stated above, on evidence adduced, on 15.2.2013 PW1 went 25 

to Kg. Tanduo and had the opportunity to meet Datu Agbimuddin 26 
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and groups of intruders at Kg. Tanduo, some in camouflaged 1 

uniform and some in T-shirts, which bore or had the emblem and 2 

flag of the Sultanate of Sulu and North Borneo and some with the 3 

words ‘Royal Security Force’ or ‘Royal Sulu Forces’ or ‘RSF’.   4 

Some of them were armed with M16 rifles, one was wearing a .45 5 

pistol at his waist and some of them wore parangs at their waist.   6 

PW1 testified that he counted about 79 people including 5 women 7 

on 15.2.2013. 8 

13.24. On 16.2.2013, PW1 again went to Kg. Tanduo together with some 9 

police officers accompanied by Datu Amir Bahar, Datu Piah and 10 

Datu Naufal.  PW1 testified that he counted 63 persons at Kg. 11 

Tanduo. Most of them were different from those whom he saw 12 

the day before.  He said one was armed with a M16 rifle, one with 13 

a Garand rifle, four persons were armed with Colt .45 pistol, one 14 

with a revolver and one with a carbine.  He said, as he had seen 15 

the previous day, most of them had parangs.  He said he saw a 16 

male person in uniform with two grenade launchers hung on belt-17 

kit webbing on his left and right chests.  He also saw three flags 18 

of the Sultanate of Sulu and he identified one of these flags in a 19 

photograph which was shown to him and which was marked as 20 

ID2(3).  These flags were in yellow, white and green colours and 21 

with an emblem of a kris, moon and stars.  22 

13.25.  PW1 was also referred to a photograph marked as exhibit ID2(2) 23 

and identified the persons in the photograph from the left, as 24 

General Haji Musa of the Royal Security Force, ASP Noraidin 25 

(PW58), Datu Amir Bahar, Datu Piah and Datu Agbimuddin.  26 
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General Haji Musa is also seen in ID2(1) wearing camouflaged 1 

uniform and holding a cigarette.  PW1 identified Datu Amir Bahar 2 

as the 20th accused sitting in the dock.   3 

13.26. PW1 also identified the 1st accused Atik bin Hussin sitting in the 4 

dock as the person on the right in photograph ID2(14).  He 5 

identified the 13th accused Vergilio Nemar sitting in the dock as 6 

the person wearing a white T-shirt with a logo with the words 7 

‘North Borneo Sultante...’ in the photograph ID2(16).  The 13th 8 

accused is also seen in ID2(24), ID2(25) and ID2(48).  He 9 

identified the 14th accused Aiman bin Radie sitting in the dock as 10 

the person wearing a camouflaged shirt with the same logo and a 11 

camouflaged cap in ID2(17).     12 

13.27. As stated above, PW3 testified that on 1.3.2012 he and his team 13 

encountered a group of about 35 to 40 armed intruders.  One of 14 

the intruders shouted at his team ‘Tiger, you should not come 15 

here.  This is our land’ and between 3 to 4 seconds after that the 16 

intruders fired at his team and they had to take cover and 17 

returned fire at the armed intruders.  During the skirmish PW3 18 

informed PW1 through walkie-talkie that one of his men Corporal 19 

Sabarudin bin Daud had been killed as a result of serious head 20 

injuries after being shot by the intruders.  PW3 testified that he 21 

heard over the walkie-talkie from Team C that Inspector Zulkifli 22 

bin Mamat was killed while Corporal Azman Ampong (PW4) and 23 

Corporal Tamizi suffered serious injuries after being shot by the 24 

intruders.  25 
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13.28.  PW1 testified that, via walkie-talkie, he heard and was informed 1 

of the skirmishes and the casualties suffered by his men.  PW4 2 

testified in court about what happened on that day and the 3 

injuries he had suffered after being hit by the armed intruders.  4 

His medical report was tendered as exhibit P30.  PW8, PW3, PW6, 5 

PW5 and PW9 who led Team A, B, C, D and E respectively gave 6 

evidence about what happened at Kg. Tanduo on 1.3.2013.  As 7 

stated above, after the skirmishes, PW3 discovered twelve bodies 8 

of the intruders and recovered numerous items which had been 9 

referred to and dealt with in this judgment and which had been 10 

tendered and marked as exhibits.  11 

13.29. It was not in dispute that the armed intruders who had landed 12 

and holed up in Kg. Tanduo since 12.2.2013 were from the 13 

southern Philippines.  They entered Sabah illegally.  They came to 14 

claim Sabah by force against the Government of Malaysia.  There 15 

were more than 200 of them and most of them were either in 16 

camouflaged uniform or T-shirts, bearing the emblem and flag of 17 

the Sultanate of Sulu and North Borneo.  They were armed.  They 18 

came as the Royal Security Force or the RSF, as the army or 19 

militia of the Sultanate of Sulu and North Borneo.  Based on 20 

evidence adduced, many others had illegally entered Sabah, 21 

either earlier or after 12.2.2013, and were waiting for a signal to 22 

rise in Semporna, Kunak and Lahad Datu.   23 

13.30. Sabah, formerly known as North Borneo, was previously under 24 

the Sulu Sultanate.  By an agreement made in 1878, it ceded 25 

Sabah to the North Borneo Company.  The then Sultan of Sulu 26 
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also relinquished sovereign rights over its sultanate to Spain 1 

which ruled the Philippines at that time.  The Sulu Sultanate has 2 

been and is part of the Philippines and not an independent state.  3 

13.31. During World War II most of Southeast Asia including North 4 

Borneo was under Japanese Occupation. After the Japanese 5 

Occupation, North Borneo came under British rule.   6 

13.32. In 1963 the peoples of Sabah exercised their rights to self-7 

determination for independence under the aegis of the United 8 

Nations and voted to form Malaysia together with Malaya, 9 

Singapore and Sarawak.  Since then Malaysia is a new country 10 

with sovereign rights over the country including Sabah.     11 

13.33.  If the Sultanate of Sulu and North Borneo wanted to or were 12 

entitled to claim Sabah, they should have gone to the United 13 

Nations or to the International Court of Justice or to other forums 14 

via proper or diplomatic channels.  They did not.  Instead they 15 

came, armed and occupied Kg. Tanduo, under a design and for 16 

the purpose to claim Sabah by force.   17 

13.34. Based on the photographs and the numerous items found and 18 

seized, which were tendered as exhibits, they came prepared with 19 

uniforms, flags, firearms, ammunitions and weapons to claim 20 

Sabah by force.  They are foreigners and have no right to be in 21 

this country.  They were asked to leave, peacefully, but refused.  22 

After two weeks of standoff, leaflets were dropped asking them to 23 

lay down their arms and surrender to the police.  They refused.   24 
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13.35. Clearly they were prepared for a fight and for any eventualities, to 1 

back up their claims against the Sabah and Malaysian 2 

Governments including using their firearms and to kill, which they 3 

did on 1.3.2013 at Kg. Tanduo against the police personnel, which 4 

they did again, on 2.3.2013, at Kg. Simunul.  5 

13.36. They had no legitimate excuse to be in Sabah in what they did 6 

except to back up their demands with force and violence to 7 

overthrow the Sabah and Malaysian Governments over Sabah.  8 

What they did was clearly waging war against the King and 9 

Malaysia.  The mortar and aerial bombardments carried out 10 

against them on 5.3.2013 were in response to their attacks in 11 

waging war.   12 

13.37. On the evidence adduced, there were no merits in the 13 

submissions that the armed intruders did not wage such war. 14 

13.38.  The question was whether the 30 accused or any of them had 15 

waged such war against the King or the Government.   16 

14.  Offences relating to terrorism 17 

14.1. Chapter VIA of the Penal Code provides for offences relating to 18 

terrorism.  Most of the accused persons were charged for being 19 

members of a terrorist group under s.130KA of the Penal Code. 20 

The 15th accused was also charged for recruiting a person to be a 21 

member of a terrorist group under s.130E of the Penal Code and 22 

for harbouring a person knowing or having reason to believe that 23 

such person is a member of a terrorist group under s.130K of the 24 
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Penal Code.  The 26th accused was charged under s.130K of the 1 

Penal Code. 2 

14.2.  Counsel for the accused had referred to the Australian Criminal 3 

Code, Terrorism Act 2000 (UK) and the Terrorist and Disruptive 4 

Activities (Prevention) Act 1987 (TADA) of India.  Counsel referred 5 

to some parallel provisions in these statutes in respect of an 6 

offence in recruiting for a terrorist organisation or harbouring 7 

persons committing terrorist acts or membership of a terrorist 8 

organisation which illustrates that mens rea is an indispensible 9 

ingredient.  10 

14.3.  For example, s.102.3 (1) of the Australian Criminal Code provides 11 

for an offence of membership of a terrorist organization.  It states 12 

that a person commits an offence if (a) the person intentionally is 13 

a member of an organisation; and (b) the organisation is a 14 

terrorist organisation; and (c) the person knows the organisation 15 

is a terrorist organisation.  Subsection (2) states that subsection 16 

(1) does not apply if the person proves that he or she took all 17 

reasonable steps to cease to be a member of the organisation as 18 

soon as practicable after the person knew that the organisation 19 

was a terrorist organisation.  20 

14.4.  Reading the provisions, there isn’t any strict liability offence in 21 

Chapter VIA of the Penal Code in respect of terrorism.  Mens rea 22 

is required.  23 

14.5. Counsel then referred to some provisions in these other 24 

legislations. S.102.1 of the Australian Criminal Code defines 25 
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‘member of an organization’ to include (a) a person who is an 1 

informal member of the organisation; and (b) a person who has 2 

taken steps to become a member of the organization.  S. 11 (1) 3 

of the UK Act 2000 provides that a person commits an offence if 4 

he belongs or professes to belong to a proscribed organization 5 

and he has to prove that the organization was not proscribed and 6 

that he has not taken part in the activities of the organization at 7 

any time while it was proscribed.  S.3(5) of TADA states that any 8 

person who is a member of a terrorist gang or a terrorist 9 

organization, which is involved in terrorist acts, shall be 10 

punishable with imprisonment for a term which shall not be less 11 

than five years but which may extend to imprisonment for life and 12 

shall also be liable to fine.  13 

14.6.  It was submitted that the core elements of membership are 14 

voluntary and knowing association with others with a view to 15 

furthering the aims of the proscribed organization.  It has to be 16 

proved that he is an active member and not a mere passive 17 

member.  It was submitted that mere membership of a banned 18 

organisation will not make a person a criminal unless he resorts to 19 

violence or incites people to violence or creates public disorder by 20 

violence.     Unilateral sympathy with the aims of an organization, 21 

even coupled with acts designed to promote similar objectives 22 

would not always be sufficient.  It was submitted that the court 23 

might have to consider whether there is acceptance or reciprocity 24 

from the organization which is involved in belonging, citing 25 

authorities: Rangzieb Ahmed & Anor v The Queen (supra); 26 

Arup Bhuyan v State of Assam (2011) 3 SCC 377; 27 
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Alfbrandt v Russel 384 U.S. 17 (1996); Regina v Z 1 

(Attoney General for Northen Ireland’s Reference) [2005] 2 

2 AC 645.       3 

14.7.  There is no definition of ‘terrorism’ or ‘member’ or ‘membership’ in 4 

our Penal Code.  The parallel provisions in the Australian, UK and 5 

Indian legislations referred to above are not in pari materia to 6 

those in Chapter VIA.  In the event of any conflict between these 7 

legislations and Malaysian law, domestic law applies. 8 

14.8. S.130B(1) of the Penal Code defines a “terrorist” to mean any 9 

person who (a) commits, or attempts to commit, any terrorist act; 10 

or (b) participates in or facilitates the commission of any terrorist 11 

act and includes a specified entity under s.66B or s.66C of the 12 

Anti-Money Laundering Act 2001. 13 

14.9. Under the same provision, the term “terrorist group” is defined to 14 

mean:  15 

(a)  an entity that has as one of its activities and purposes of 16 

committing of, or the facilitation of the commission of, a 17 

terrorist act; or  18 

(b)  a specified entity under section 66B or section 66C of the 19 

Anti-Money Laundering Act 2001.   20 

 21 

 I referred to a list of individuals, entities and other groups 22 

declared as specified entity issued by the Ministry of Home Affairs 23 

under the Anti-Money Laundering Act. The Sultanate of Sulu and 24 

North Borneo, the RSF nor any of the accused were on this list.   25 

The prosecution did not lead any evidence and there was no 26 



 
[PUBLIC PROSECUTOR   

v. TWU-45SO-1/3-2013 & 29 ors] 
 

(119) 

evidence that the accused persons came within the definition of a 1 

specified entity under (b).  They were not charged as such to be 2 

members of or to have belonged to a specified entity under s.66B 3 

or s.66C of the Anti-Money Laundering Act.   4 

14.10. Under s.3(1)(a) of Act 2000 UK, a proscribed or banned 5 

organization is listed in Schedule 2 of the Act.  There isn’t any 6 

similar provision or schedule in our Penal Code.  The prosecution 7 

did not produce or refer to any order, schedule, declaration or 8 

gazette that the Royal Security Force or the Royal Sulu Force or 9 

the RSF or the Sultanate of Sulu and North Borneo was or is a 10 

proscribed organization or a banned organization or that the 11 

armed intruders in Kg. Tanduo was or is a terrorist group.  Did 12 

the armed intruders or accused persons come within the definition 13 

under paragraph (a) to be members of a ‘terrorist group’? 14 

14.11. S.130B(2) of the Penal Code states that for the purposes of this 15 

Chapter, “terrorist act” means an act or threat of action within or 16 

beyond Malaysia where  17 

(a)  the act or threat falls within subsection (3) and does not fall 18 

within subsection (4);  19 

(b)  the act is done or the threat is made with the intention of 20 

advancing a political, religious or ideological cause; and  21 

(c) the act or threat is intended or may reasonably be regarded 22 

as being to  23 

(i) intimidate the public or a section of the public; or 24 

(ii) influence or compel the Government of Malaysia or the 25 

Government of any State in Malaysia, any other 26 
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government, or any international organisation to do or 1 

refrain from doing any act. 2 

14.12. Subsection (3) states that an act or threat of action falls within 3 

this subsection if it – 4 

(a) involves serious bodily injury to a person; 5 

(b) endangers a person’s life; 6 

(c) causes a person’s death; 7 

(d) creates a serious risk to the health or the safety of the public 8 

or a section of the public; 9 

(e) involves serious damage to property; 10 

(f) involves the use of firearms, explosives or other lethal 11 

devices; 12 

(g) involves releasing into the environment or any part of the 13 

environment of distributing or exposing the public or a 14 

section of the public to - 15 

(i) any dangerous, hazardous, radioactive or    16 

       harmful substance;  17 

(ii) any toxic chemical; or 18 

(iii) any microbial or other biological agent or toxin; 19 

(h) is designed or intended to disrupt or seriously interfere with, 20 

any computer systems or the provision of any services 21 

directly related to communications infrastructure, banking or 22 

financial services, utilities, transportation or other essential 23 

infrastructure; 24 

(i) is designed or intended to disrupt, or seriously interfere with, 25 

the provision of essential emergency services such as police, 26 

civil defence or medical services; 27 

(j) involves prejudice to national security or public safety; 28 
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(k) involves any combination of any of the acts specified in 1 

paragraphs (a) to (j), 2 

 and includes any act or omission constituting an offence 3 

under the Aviation Offences Act 1984. 4 

14.13.  As stated above, on the evidence adduced, the armed intruders, 5 

as the Royal Security Force of the Sultanate of Sulu and North 6 

Borneo, had occupied Kg. Tanduo by force.  The unlawful 7 

occupation of Kg. Tanduo by the armed intruders of the RSF was 8 

for a political cause to claim Sabah to belong to the the Sultanate 9 

of Sulu and North Borneo by force.  The skirmishes at Kg. Tanduo 10 

and Kg. Simunul between the police and the armed intruders of 11 

the RSF in using their firearms in furthering their political cause 12 

and demands had caused the deaths of and injured many police 13 

officers and personnel.   14 

14.14. These acts clearly came within s.130B(2)(b) and (c) and within 15 

s.130B(3)(c),(f) and (j) of the Penal Code.  These were terrorist 16 

acts or acts of a terrorist or a terrorist group.  By their acts, they 17 

had endangered and had seriously prejudiced and affected the 18 

national security of the country.  19 

14.15. Based on the evidence adduced and the provisions in the Penal 20 

Code, the RSF and the Sultanate of Sulu and North Borneo are 21 

terrorist groups and the armed intruders from the RSF of the 22 

Sultanate of Sulu and North Borneo were terrorists and members 23 

of a terrorist group.  24 
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14.16. Again, the question was whether the 30 accused or any of them 1 

were members of the terrorist group or had recruited persons to 2 

be members of a terrorist group or harboured a terrorist or 3 

terrorists. 4 

15. Evidence against the 1st Accused 5 

15.1. The 1st accused was arrested on 3.3.2013 at about 8.30 a.m. in 6 

an oil palm plantation at Kg. Tanjung Labian.  On the same day, 7 

and about the same time, the 2nd and 3rd accused were arrested 8 

at Tg. Batu.   9 

15.2. PW52 lodged a police report recorded as Cenderawasih police 10 

report no. 187/13 in respect of the arrests and seizures.  This 11 

police report was tendered as exhibit P249.  PW52 was at that 12 

time a platoon commander of the 17th PGA Battalion based at 13 

Lahad Datu.  Since 27.1.2013 his platoon was assigned to the 14 

PGA post at Tj. Labian. 15 

15.3. The 1st accused was charged under s.121 and s.130KA of the 16 

Penal Code.  Both charges were amended.  The two amended 17 

charges read as follows: 18 

1st amended charge 19 

 20 

  “Bahawa kamu, dari 12 Februari 2013 hingga 3 Mac 21 

2013, di Kampung Tanjung Labian, di Lahad Datu, 22 

dalam Daerah Lahad Datu, dalam Negeri Sabah, telah 23 

melancarkan peperangan terhadap Yang di-Pertuan 24 

Agong, dan oleh itu, kamu telah melakukan satu 25 

kesalahan yang boleh dihukum di bawah seksyen 121 26 

Kanun Keseksaan.” 27 

 28 
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2nd amended charge 1 

  “Bahawa kamu, dari 12 Feruari 2013 hingga 3 Mac 2 

2013, di Kampung Tanjung Labian, di Lahad Datu, 3 

dalam Daerah Lahad Datu, dalam Negeri Sabah, 4 

adalah merupakan anggota kumpulan pengganas, dan 5 

oleh itu kamu telah melakukan satu kesalahan yang 6 

boleh dihukum di bawah seksyen 130KA Kanun 7 

Keseksaan.” 8 

 9 

15.4. He pleaded not guilty to both the amended charges.  He denied 10 

that he was a terrorist or a member of a terrorist group.  He 11 

denied that he had waged war against the King or the 12 

Government of Malaysia.  What was the evidence adduced by the 13 

prosecution against the 1st accused? 14 

15.5. PW52 testified that on 3.3.2013 at about 7.00 a.m. he was told by 15 

an informer that he saw between 7 to 8 men, some were dressed 16 

in camouflaged clothes and some in civilian clothes and carrying 17 

weapons at Kg. Tj Batu.  This informer told him that he saw 2 18 

men were walking towards the exit road of Tj. Labian.  At about 19 

7.15 a.m. PW52 gathered his men and went in a Land Rover to 20 

investigate the information given.  They followed the informer 21 

who was leading the way on a motorcycle. 22 

15.6. After they arrived at the place shown by the informer, PW52 23 

divided his men into two groups.  He led one group to go towards 24 

Tj. Labian in the Land Rover whereas the other group led by 25 

PW53 went on foot towards Tg. Batu to look for the other men. 26 

15.7. While PW52 and his men were moving along the exit road to Tj. 27 

Labian, he saw two men about 50 metres in front.  He said the 28 
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two men were earlier described to him by the informer, one in 1 

brown pants and camouflaged t-shirt and the other in full 2 

camouflaged clothes.  He said he instructed these two men to 3 

“Berhenti, jangan lari, kami polis” three times in Bahasa Malaysia 4 

but the two men ran towards the oil palm trees.  He said he and 5 

his men gave chase.  He and L/Cpl Izwan ran after the man in 6 

brown pants and t-shirt while L/Cpl Suhaimi and SM Ahmad ran 7 

after the man in full camouflaged clothes.  8 

15.8. PW52 said that this man who was running towards the oil palm 9 

plantation was carrying a blue plastic bag and threw it away when 10 

being chased by him.  He said they managed to get hold of this 11 

man and arrested him.  He identified the 1st accused in court as 12 

the man arrested by him on that day.  L/Cpl Suhaimi and SM 13 

Ahmad failed to arrest the other man who ran away. 14 

15.9. He said he did a body search on the 1st accused and did not find 15 

anything on him.  He picked up and inspected the plastic bag and 16 

found it contained one .38 revolver, five .38 bullets, one .22 17 

casing, one barong, one KRK Creed card, one certification KRK 18 

card, a piece of cloth with Jawi inscriptions, one Nokia handphone 19 

and sixty four copies of safe passage ‘Gumuwa’.  They brought 20 

the 1st accused and the seized items to the PGA post.  21 

15.10. PW52 said that while he was at the PGA post he was informed by 22 

PW53 about the arrest of two men at Kg. Tg. Batu.  He sent four 23 

men in the Land Rover to pick up the two arrested men.  After 24 

that he informed his commanding officer of the arrests and 25 

seizures who instructed him to wait for his arrival before lodging 26 
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the police report and handing over the seized items to Balai Polis 1 

Cenderawasih.  PW52 identified the 2 men arrested by PW53 in 2 

court as the 2nd and 3rd accused. 3 

15.11. PW52 was asked and he said he could identify the items which he 4 

found in the plastic bag.  Each time he was asked to identify each 5 

item seized, he selected a clear or transparent plastic package 6 

placed on the exhibit tables as the item which he found and 7 

seized.  He described the item found and seized, read out the 8 

label affixed or placed on the package which had been sealed 9 

with a sticker by the ‘Forensik Polis DiRaja Malaysia’.  The 10 

prosecution applied for PW52 to open the sealed package and he 11 

opened the package and took out the item in court after the 12 

defence informed the court that they had no objection for the 13 

witness to do so. 14 

15.12. The first item referred to was the .38 revolver which was placed 15 

inside a white box with an identification metal tag inside the 16 

plastic package.  It was tendered together with the plastic 17 

package, white box and tag as exhibits.  The defence informed 18 

the court that they had no objection to their admissibility as 19 

exhibits.  They were marked as exhibits P250A to P250D.  20 

15.13. The same procedures were followed by PW52 in identifying the 21 

other items which he found and seized from the plastic bag which 22 

he said was thrown away during the chase.  The defence did not 23 

object to the admissibility of these items as exhibits. 24 
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15.14. The five .38 bullets together with the packaging and identification 1 

tag were tendered as exhibits P251A to 251F.  The bullet casing 2 

together with the packaging and tag were tendered as exhibits 3 

P251G to P251K.  The barong together with the packaging and 4 

tag were tendered as exhibits P252A to P252E.  The KRK Creed 5 

card together with the packaging and label were tendered as 6 

exhibits P253A to P253D.  The certification KRK card together 7 

with the packaging and label were tendered as exhibits P254A to 8 

P254D.  The piece of cloth with Jawi inscriptions together with the 9 

packaging and label were tendered as exhibits P255A to P255D.  10 

The Nokia handphone together with the packaging and label were 11 

tendered as exhibits P256A to 256D and the 64 copies of safe 12 

passage together with the packaging and label were tendered a 13 

as exhibits P257A to 257D (1-64).  14 

15.15. Although the defence did not object to the admissibility of these 15 

exhibits, it had challenged the testimony and credibility of PW52.  16 

Firstly, in his police report marked as  P249, PW52 stated that he 17 

arrested the 1st, 2nd and 3rd accused at an oil palm plantation at 18 

Tj. Labian whereas in his testimony he said that he arrested the 19 

1st accused at the oil palm plantation at Tj. Labian and PW53 had 20 

arrested the 2nd and 3rd accused at Tg. Batu.  Secondly, in his 21 

police report and testimony he described the bullet casing as .22 22 

whereas the police forensic team described it as a .38 bullet 23 

casing.  Thirdly, although PW52 had testified that he saw the 1st 24 

accused threw away the blue plastic bag which he said contained 25 

the exhibits, the blue plastic bag was not mentioned or referred to 26 

in his police report and never produced in court as an exhibit to 27 
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substantiate what he had said about the items found inside the 1 

plastic bag.  Fourthly, PW52 also did not state in his police report 2 

that the 1st accused was wearing a camouflaged t-shirt which was 3 

also not produced in court. 4 

15.16. It was put to PW52 that the 1st accused was not carrying any 5 

plastic bag in his hand at the material time and that there was no 6 

such plastic bag.  It was also put to PW52 that the 1st accused 7 

was in civilian clothes and not wearing a camouflaged t-shirt.  The 8 

defence submitted that PW52 or the prosecution should produce 9 

the blue plastic bag and the t-shirt to substantiate his testimony 10 

but had failed to do so.  Therefore the defence submitted that 11 

there were many inconsistencies and contradictions in PW52’s 12 

testimony and that little or no weight should be given to his 13 

testimony against the 1st accused. 14 

15.17. Clearly PW52 did not mention nor referred to the blue plastic bag 15 

and the camouflaged t-shirt in the police report and there were 16 

some gaps in his police report about the incident.  The police 17 

report lodged was a first information report to initiate a police 18 

investigation against a person suspected of committing an offence.   19 

A first information report is not substantive evidence and 20 

omissions in it will not ipso facto lead to the case being thrown 21 

out.  It can be used to corroborate or contradict the evidence of 22 

the maker of the report.  Omissions in it would, other things being 23 

equal, deprive the prosecution of the most valuable corroboration 24 

and thereby made the story suspicious.  Based on the facts and 25 

circumstances of each case, any omission can be fatal to the 26 



 
[PUBLIC PROSECUTOR   

v. TWU-45SO-1/3-2013 & 29 ors] 
 

(128) 

prosecution’s case: see Herchun Singh & Ors v Public 1 

Prosecutor [1969] 2 MLJ 209; Lee Ah Seng & Anor v PP 2 

[2007] 5 CLJ 1. 3 

15.18. In Lee Ah Seng’s case, the appeal was allowed because of the 4 

discrepancies in the evidence of SP7 who was the only eyewitness 5 

to the commission of a murder of his friend.  He did not mention 6 

the names or identity of the assailants who were known to him 7 

and the role they played in the commission of the crime in the 8 

report which he lodged shortly after the incident.  It was held that 9 

the explanation given for the omissions was not reasonable.  The 10 

omission was not one of mere detail but so serious that it proved 11 

fatal to the credibility of the complainant as a truthful witness.  12 

Lee Ah Seng’s case could be distinguished based on the facts 13 

and circumstances in this case. 14 

15.19. PW52 had testified in court about what happened on that day; in 15 

particular on the information he had received about the 7 to 8 16 

men seen, some in camouflaged clothes and carrying weapons at 17 

Tj. Labian, the chase made to arrest the 1st accused and the 18 

seizure of the exhibits found at the place of his arrest.  Although 19 

there were some inconsistencies in his testimony, they were not 20 

major or fatal to his evidence against the 1st accused.  It was not 21 

in dispute that PW52 had arrested the 1st accused after a chase 22 

when he refused to stop when instructed by PW52 to do so.  23 

15.20. Although the blue plastic bag and t-shirt were not produced in 24 

court, the several exhibits including the .38 revolver, the bullets, 25 

bullet casing and KRK cards inside the plastic bag were found and 26 
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seized at the place of his arrest.  The defence did not submit that 1 

PW52 had planted the exhibits there or that there was a 2 

conspiracy to use the exhibits to incriminate the 1st accused.  The 3 

defence in fact did not object to the admissibility of these items 4 

which were found and seized or as evidence against the 1st 5 

accused.  In this case mere possession of the membership cards 6 

did necessarily incriminate or exonerated him as such. 7 

15.21. However, during cross-examinations, counsel for the 1st accused 8 

contended that whilst the 1st accused was in the Philippines, a 9 

man offered him employment in an oil palm plantation in Sabah 10 

and that he would be given a piece of land if he agreed to take up 11 

the employment.  He was brought to Sabah in a boat with many 12 

others who were similarly offered the same employment in Sabah.  13 

He met the 2nd, 3rd, 4th and 14th accused and PW159 (PRW6) in 14 

the boat.  The boat left from the southern Philippines at night and 15 

they arrived at Kg. Tanduo where they stayed.  16 

15.22. It was contended that he subsequently found that there were 17 

many people who were in camouflaged uniform and were armed 18 

with firearms.  He became scared and he had been cheated by 19 

this man who had threatened to kill him if he tried to leave Kg. 20 

Tanduo.  He was forced to wear similar camouflaged uniform and 21 

to carry out tasks assigned to him.  He was threatened and 22 

beaten if he refused to comply with the orders given to him.  It 23 

must be noted that these were from the bar and the 1st accused 24 

had yet to give his testimony or explanation.  He chose not to 25 
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tender his statement or confession, if any, to raise any doubts on 1 

the prosecution’s case. 2 

15.23. There was no dispute that the areas around Kg. Tanduo including 3 

Tj. Labian and Tg. Batu were within the operation or security 4 

areas which had been cordoned by the security forces.  Some of 5 

the witnesses had called it the ‘red zone’.  On 3.3.2013 the 1st, 2nd 6 

and 3rd accused were seen walking at Tj. Labian area.  It was one 7 

day after the skirmishes at Kg. Simunul and two days after the 8 

skirmishes at Kg. Tanduo with the security forces.  At the material 9 

times the armed intruders were still occupying Kg. Tanduo.  This 10 

was before the mortar and aerial bombardments launched against 11 

them on 5.3.2013. 12 

15.24. During the trial PW52 was shown photographs in ID2(1-50) which 13 

were taken in Kg. Tanduo.  He identified the first accused in 14 

photograph ID2(14) as the person whom he arrested on 15 

3.3.2013.  Earlier in the trial PW1 had identified the 1st accused in 16 

photograph ID2(14) which was taken together with the 1st 17 

accused.  PW67 was also in the photograph.  PW1 and PW67 had 18 

gone to Kg. Tanduo on 15.2.2013 and 16.2.2013.  The 1st 19 

accused was also identified in ID2(14) by PW58 who had also 20 

gone to Kg. Tanduo.  In this photograph the 1st accused was 21 

wearing camouflaged uniform in Kg. Tanduo.  The evidence 22 

showed that he was one of the armed intruders at Kg. Tanduo 23 

and had participated in the activities of the RSF in Kg. Tanduo.       24 

15.25. The evidence also showed that the KRK Creed card and 25 

confirmation KRK card found and seized by PW52 bear the name 26 
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of the 1st accused.  These cards were found in the plastic bag 1 

together with the revolver and bullets.  There was no suggestion 2 

that these cards were not in the name of the 1st accused or 3 

fabricated and there was no evidence that the cards were planted 4 

in the plastic bag or at the place where he was arrested. 5 

15.26. The above pieces of evidence pointed to his presence and 6 

involvement at Kg. Tanduo.  Therefore the failure to mention the 7 

blue plastic bag and the camouflaged t-shirt in the first 8 

information report and the failure to produce the blue plastic bag 9 

and the t-shirt were not fatal to the prosecution’s case against the 10 

1st accused.  11 

15.27. On the evidence adduced, the 1st accused was one of the armed 12 

intruders who had occupied Kg. Tanduo since 12.2.2013. In 13 

photograph ID2(14), which was subsequently marked as exhibit 14 

P349(8) through PW67, he was seen wearing a camouflaged cap 15 

and camouflaged uniform bearing the emblem of the Sultanate of 16 

Sulu and North Borneo standing in front of the flag of the 17 

Sultanate of Sulu and North Borneo.  Although he was not seen in 18 

the photograph to be carrying a firearm, many of the armed 19 

intruders were seen carrying firearms including M16 and grenade 20 

launchers at Kg. Tanduo in the photographs referred to ID2(1-21 

50).  Since then there was no complaint or evidence that the 1st 22 

accused did not volunteer, did not know or did not agree with the 23 

reasons or purpose why he or they were in Kg. Tanduo or that he 24 

was forced to do so against his wishes. Clearly he was in Kg. 25 
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Tanduo voluntarily and had participated in the activites of the RSF 1 

of the Sultanate of Sulu and North Borneo while he was there.  2 

15.28. The evidence showed that the 1st accused and another person 3 

were found walking at Tj. Labian, near to Kg. Tanduo.  They were 4 

asked to stop by the police namely by PW52 but they ran away.  5 

PW52 chased after and managed to arrest the 1st accused but 6 

failed to arrest the other person.  PW52 had seized the exhibits 7 

including the revolver, bullets and KRK cards found at the place of 8 

his arrest.  On the facts and circumstances in this case, he knew 9 

and was in possession of the revolver, bullets and KRK cards 10 

which bear his name. 11 

15.29. Although there was no evidence of his direct involvement in the 12 

skirmishes at Kg. Tanduo, the 1st accused was a member of the 13 

Royal Security Force (RSF) of the Sultanate of Sulu and North 14 

Borneo.  He was not a mere member but was part of the Royal 15 

Security Force who had illegally entered Malaysia and occupied 16 

Kg. Tanduo.  They were in Kg. Tanduo to claim Sabah by force to 17 

belong to the Sultanate of Sulu and North Borneo against the 18 

Government of Malaysia.  They intended to and were prepared to 19 

use force against the Government of Malaysia which they did on 20 

1.3.2013.  As stated above, they had waged war against the King. 21 

15.30. Based on the evidence adduced, the provisions of the Penal Code 22 

and authorities referred to above, the 1st accused, being an active 23 

and participatory member of the Royal Security Force of the 24 

Sultanate of Sulu and North Borneo and one of the armed 25 
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intruders at Kg. Tanduo, was a member of a terrorist group who 1 

had waged war against the King.     2 

15.31. At the end of the prosecution’s case, the 1st accused had not 3 

testified or tendered any recorded statement or adduced any 4 

evidence or any explanation that he did not wage such war 5 

against the King or that he did not belong to or was not a 6 

member of a terrorist group.  At this juncture, he had not raised 7 

any doubt on the prosecution’s case against him. 8 

15.32. On the evidence adduced, the prosecution has made out a prima 9 

facie case against the 1st accused under s.121 and s.130KA of the 10 

Penal Code.  The 1st accused was called to enter his defence to 11 

the two amended charges made against him.  12 

16. Evidence against the 2nd and 3rd accused 13 

16.1. The 2nd and 3rd accused were arrested on 3.3.2013 by PW53, 14 

together with the 1st accused who was arrested by PW52, at 15 

about the same time, at about the same place and on the same 16 

day.  Their arrests were recorded by PW52 in exhibit P249.  The 17 

2nd and 3rd accused had been charged under s.130KA of the Penal 18 

Code.  Their respective charge were amended and re-amended.  19 

They had pleaded not guilty to the re-amended charge. 20 

16.2. Each of the re-amended charge against the 2nd and 3rd accused 21 

reads as follows:  22 

 23 

 24 
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Re-amended charge 1 

  “Bahawa kamu, dari 12 Februari 2013 hingga 3 Mac 2 

2013, di Kampung Tanjung Batu, dalam Daerah Lahad 3 

Datu, dalam Negeri Sabah, adalah merupakan anggota 4 

kumpulan pengganas, dan oleh itu kamu telah 5 

melakukan satu kesalahan yang boleh dihukum di 6 

bawah seksyen 130KA Kanun Keseksaan.” 7 

 8 

16.3. PW53 was a Lance Corporal in the 17th PGA Battalion.  At that 9 

time his platoon commander was PW52 and their platoon had 10 

been assigned to the PGA post at Tj. Labian since 27.1.2013.  11 

PW53’s testimony was similar to that of PW52 on the incident on 12 

the arrest of the 1st, 2nd and 3rd accused on 3.3.2013. 13 

16.4. As stated above, on information received, PW52 led a team of 8 14 

personnel to investigate the presence of several foreigners seen 15 

walking at Tg. Batu, some in camouflaged uniform and some 16 

carrying weapons.  PW53 was instructed by PW52 to lead a team 17 

consisting of Cpl Rosman, L/Cpl Awang Yusuf and Cpl Sokongan 18 

Abdul Rahim to look for some of the men who were seen walking 19 

and carrying weapons at Kg. Tg. Batu whereas PW52 led another 20 

team to go to Tj. Labian in the Land Rover to look for another two 21 

men who were seen walking at the exit road towards Tj. Labian.  22 

16.5. PW53 said his team entered the oil palm plantation by walking 23 

along the track in a tactical line.  After walking for about 1 km in 24 

the oil palm plantation he saw six persons between 40 to 50 25 

metres in front of them moving in a standard line towards the 26 

main road of Tg. Batu, some in camouflaged clothes and some in 27 

civilian clothes.  The 6 men were in the bush area of the oil palm 28 
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plantation, with knee-height lallang.  He said he and his team 1 

took cover behind the oil palm trees. 2 

16.6. PW53 came out from behind a tree and shouted ‘jangan lari, kami 3 

polis’ and fired a warning shot in the air.  PW53 said the 6 4 

persons ran away in different directions.  He said he assessed the 5 

surroundings and saw some of the knee-height lallang had been 6 

stepped on.  He decided to check the trampled lallang and asked 7 

L/Cpl Awang Yusuf to follow him while the other two police 8 

personnel would provide cover. 9 

16.7. He said when he reached the spot, he saw two men in civilian 10 

clothes, lying on their stomach, face down, behind the lallang, 11 

about four feet down a slope.  He shouted at them ‘angkat 12 

tangan di atas kepala, kami polis’.  He said they did not heed his 13 

instruction although he said it twice.  He said he fired a shot to 14 

his left, at the ground, a distance of about 10 metres, to warn 15 

them to get up.  He said both men got up.  Then L/Cpl Awang 16 

Yusuf and he pushed both men to the ground, tied their hands 17 

and conducted a body search on the two men.  They did not find 18 

anything on them.   19 

16.8. He said he arrested them because they were suspected to be part 20 

of the 6 men seen at the oil palm plantation earlier and they did 21 

not have any identification documents on them.  He said he 22 

brought them to the PGA post for investigation.  PW53 identified 23 

the 2nd and 3rd accused in court as the two men whom he had 24 

arrested in the oil palm plantation at Tg. Batu. 25 



 
[PUBLIC PROSECUTOR   

v. TWU-45SO-1/3-2013 & 29 ors] 
 

(136) 

16.9. In his cross-examinations, PW53 agreed that the 2nd and 3rd 1 

accused were Bajau and he was not sure whether they 2 

understood Bahasa Malaysia when they failed to comply with his 3 

orders.  4 

16.10. It was put to him that at the time of the arrest the 3rd accused 5 

was in possession of an identification card but PW53 disagreed 6 

with the question put.  He was shown exhibit P154(B5) which 7 

bears the name and photograph of the 3rd accused and he said he 8 

had not seen it.  It was also put to him that when they went to 9 

the Cenderawasih police station, P154(B5) was mixed up with 10 

other exhibits that were there and PW53 again disagreed with the 11 

question put.      12 

16.11. Exhibit P154(B5) was produced, tendered and marked in court 13 

through PW27 who had recovered and seized it together with 14 

numerous other exhibits including M16, Garand rifles, pistols and 15 

parangs found during the cut-off operation in an oil palm 16 

plantation at Tg Batu on 7.3.2013.  The cut-off operation 17 

commenced on 6.3.2013 by the 11th PGA Battalion and 17th RAMD 18 

PARA after the mortar and aerial bombardments at Kg. Tanduo on 19 

5.3.2013.  These were after the arrest of the 2nd and 3rd accused. 20 

16.12. I have already dealt with the evidence of PW1, PW3 and other 21 

witnesses on the occupation of Kg. Tanduo and the skirmishes 22 

between the police and the armed intruders of the RSF from the 23 

Sultanate of Sulu and North Borneo and on the mortar and aerial 24 

bombardments carried out against them at Kg. Tanduo.  I have 25 

also dealt with the evidence of PW27 and PW32 and the exhibits 26 
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referred to.  Counsel for the accused did not object to the 1 

admissibility of these exhibits subject to cross-examinations, in 2 

particular there was no objection to the admissibility of P154(B5). 3 

16.13. P154(B5) was a membership card or identification card of the 4 

Sultanate of Sulu and North Borneo in the name of the 3rd 5 

accused, with a photograph of the 3rd accused on it.  It was not in 6 

dispute that this card bears the name and photograph of the 3rd 7 

accused.  As stated above, this card was found and recovered 8 

during the cut-off operation on 7.3.2013.  The 3rd accused was 9 

arrested on 3.3.2013, 4 days before the card was found and 10 

seized by PW27.  Obviously he was not in possession of the card.  11 

There was no evidence as to who was in possession of this card 12 

on 3.3.2013 or on 6.3.2013 or on 7.3.2013.  No explanation was 13 

given by either the prosecution or the defence on this. 14 

16.14. Notwithstanding that, it was not in dispute that according to P154 15 

(B5) the 3rd accused was a member of the Sultanate of Sulu and 16 

North Borneo.  Based on evidence adduced and on my findings 17 

above, the armed intruders who occupied Kg. Tanduo were 18 

members of the RSF of the Sultanate of Sulu and North Borneo.  19 

Based on their actions they were terrorists or members of a 20 

terrorists group.  They had waged war against the King.  He was 21 

not a mere member. 22 

16.15. On evidence adduced, the 3rd accused as a member of the RSF of 23 

the Sultanate of Sulu and North Borneo, together with the others, 24 

had illegally entered the country as such.  He had been in Kg. 25 

Tanduo since 12.2.2013 and was involved and participated in the 26 
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activities of the Sultanate of Sulu and North Borneo. He did not 1 

escape.  There was no evidence to the contrary. He was seen and 2 

found walking on 3.3.2013 at Kg. Tg. Batu, which was not far 3 

from Kg. Tanduo, together with the 2nd accused and the 1st 4 

accused who was seen in the photograph in ID2(14) which was 5 

taken in Kg. Tanduo.   6 

16.16. In that photograph the 1st accused was wearing camouflaged 7 

uniform.  At the time of their arrest the 1st accused was wearing a 8 

camouflaged t-shirt and was found to be in possession of the .38 9 

revolver and bullets.  They were both members of the Royal 10 

Security Force of the Sultanate of Sulu and North Borneo.  They 11 

were in a security or restricted area.  There was no explanation 12 

why he was in Tg. Batu or in the restricted area or why he was 13 

there and associated with the 1st accused on that day bearing in 14 

mind that the 1st accused had been in Kg. Tanduo with the armed 15 

intruders since 12.2.2013.  16 

16.17. At the end of the prosecution’s case, on the facts and surrounding 17 

circumstances, the 3rd accused could not plead innocence or 18 

ignorance that he or they were not members of the RSF of the 19 

Sultanate of Sulu and North Borneo or their purpose in Tg. Batu 20 

on that day.  He had not testified that he was cheated or 21 

threatened or that he was running away from the armed intruders 22 

at Kg. Tanduo.   23 

16.18. He had not given any explanation on his membership of the 24 

Sultanate of Sulu and North Borneo or his presence in Tg. Batu or 25 

Sabah as such and his association with the 1st accused who was 26 
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clearly one of the armed intruders of RSF who had come to Kg. 1 

Tanduo to claim Sabah and to wage war against the Government.  2 

The evidence showed that on 1.3.2013 the armed intruders had 3 

attacked, killed and injured members of the security forces.   4 

16.19. On the evidence, the 3rd accused had illegally come to Sabah as a 5 

member of the RSF of the Sultanate of Sulu and North Borneo. As 6 

a member of the RSF he came to wage war and to claim Sabah 7 

by force.  Therefore he was a member of that terrorist group.  As 8 

such, he had associated and participated in the activities of the 9 

armed intruders of the RSF at Kg. Tanduo to wage war and to 10 

claim Sabah by force.   11 

16.20. On 3.3.2013 he was seen walking together with the 2nd and 1st 12 

accused at Tg. Batu which was a restricted area.  This was two 13 

days after the skirmishes at Kg. Tanduo and one day after the 14 

skirmishes at Kg. Simunul.  He would have heard the repeated 15 

gunfire and knew of the skirmishes at Kg. Tanduo with the 16 

security forces and would also have known of the skirmishes at 17 

Kg. Simunul with the security forces.  His membership card was 18 

found on 7.3.2013 at Tg. Batu during the operation to cut off the 19 

escape of the armed intruders from the bombing by the security 20 

forces against the armed intruders at Kg. Tanduo.  At the time of 21 

his arrest he did not explain that he was running away from the 22 

RSF.    23 

16.21. On the evidence adduced, the prosecution had made out a prima 24 

facie case against the 3rd accused under s.130KA of the Penal 25 
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Code.  He had been called to enter his defence to the amended 1 

charge made against him. 2 

16.22. The evidence against the 2nd accused was similar to that of the 1st 3 

and 3rd accused except that the prosecution did not produce any 4 

membership card of the 2nd accused or whether he was a member 5 

of the Sultanate of Sulu and North Borneo. 6 

16.23. The 2nd accused did not have and did not produce any documents 7 

to show that he was legally in Tg. Batu or in Sabah at that point 8 

in time.  His was not a simple case of being an illegal immigrant.  9 

Although there was no direct evidence of his being a member of 10 

the Sultanate of Sulu and North Borneo, he had been in Kg. 11 

Tanduo since 12.2.2013.  He did not run away and had 12 

participated in the activities of the Sultanate of Sulu and North 13 

Borneo at Kg. Tanduo.  There was no evidence to the contrary or 14 

that he was forced to be there. 15 

16.24. The 2nd accused was seen walking on 3.3.2013 at Tg. Batu 16 

together with the 1st and 3rd accused and others, some of them in 17 

camouflaged uniform.  This was a restricted area.  The evidence 18 

showed that PW52, PW53 and other police personnel from the 19 

17th PGA based at the PGA post at Tj. Labian had gone out to 20 

investigate the sighting of several foreigners, some in 21 

camouflaged clothes and some carrying weapons at Tg. Batu.  22 

PW53 was assigned to lead a team to look for some of them at 23 

Tg. Batu. 24 
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16.25. The evidence showed that when PW53 ordered them to stop and 1 

fired a warning shot in the air, they did not stop but had run 2 

away.  The 2nd and 3rd accused had ran away together and hid 3 

behind the lallang.  They were arrested by PW53. 4 

16.26. During his cross-examinations, it was not put to PW53 that the 2nd 5 

accused had protested his innocence or he had told PW53 that he 6 

was not a member of the Sultanate of Sulu and North Borneo or 7 

that he was not a terrorist or that he was not a member of a 8 

terrorist group or that he had explained or given an explanation of 9 

his presence in Tg. Batu or in Sabah.  His silence did not mean he 10 

was guilty or innocent.  11 

16.27. He did not refer to or tendered his s.112 statement.  From the 12 

time of his arrest until now, the 2nd accused had ample time and 13 

opportunity to explain his innocence or to clear his guilt but did 14 

not do so.  At the end of the prosecution’s case, there was no 15 

explanation by the 2nd accused as to his presence in Tg. Batu or in 16 

Sabah or his association or presence there together with the 1st 17 

accused who was a member of the armed intruders of RSF from 18 

the Sultanate of Sulu and North Borneo who had occupied Kg. 19 

Tanduo to claim Sabah by force and that with the 3rd accused 20 

who was also a member of the Sultanate of Sulu and North 21 

Borneo. 22 

16.28. He did not say that he did not know them or did not associate 23 

with them or was forced to be there or that he intended to run 24 

away from them or from the armed intruders who had forced him 25 

to be there or that they had threatened to kill him.   26 
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16.29. Based on the evidence and circumstances of the case, the 2nd 1 

accused had been in Kg. Tanduo since 12.2.2013. Since then he 2 

had participated in the activities of the RSF at Kg. Tanduo. He 3 

was arrested together with the 3rd accused and 1st accused at 4 

about the same time on the same day.  He had associated with 5 

the 1st and 3rd accused who were members of the RSF of the 6 

Sultanate of Sulu and North Borneo. He came to Sabah with the 7 

RSF to occupy Kg. Tanduo to claim Sabah by force and to wage 8 

war as such.  Therefore he was a member of that terrorist group. 9 

16.30. Based on the provisions of the Penal Code and on the authorities 10 

referred to above, the prosecution had made out a prima facie 11 

case against the 2nd accused under s.130KA of the Penal Code.  12 

He had been called to enter his defence to the amended charge 13 

made against him.  14 

17. Evidence against the 4th accused. 15 

17.1. On 2.3.2013 at about 4.15 p.m. at Kg. Tanduo, the 4th accused 16 

was arrested by PW55 who had lodged a police report on the 17 

arrest which was recorded as Cenderawasih police report 183/13. 18 

This police report was tendered as exhibit P261.    19 

17.2. Two amended charges under s.121 and s.130KA of the Penal 20 

Code were made against the 4th accused who had pleaded not 21 

guilty to both the amended charges.  The two amended charges 22 

against the 4th accused read as follows:  23 

 24 
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1st amended charge 1 

  “Bahawa kamu, dari 12 Februari 3013 hingga 3 Mac 2 

2013, di Kampung Tanjung Labian, di Lahad Datu, 3 

dalam Daerah Lahad Datu, dalam Negeri Sabah, telah 4 

melancarkan peperangan terhadap Yang di-Pertuan 5 

Agong, dan oleh itu, kamu telah melakukan satu 6 

kesalahan yang boleh dihukum di bawah skeysen 121 7 

Kanun Keseksaan.” 8 

 9 

  2nd amended charge 10 

 11 

  “Bahawa kamu, dari 12 Feruari 2013 hingga 3 Mac 12 

2013, di Kampung Tanjung Labian, di Lahad Datu, 13 

dalam Daerah Lahad Datu, dalam Negeri Sabah, 14 

adalah merupakan anggota kumpulan pengganas, dan 15 

oleh itu kamu telah melakukan satu kesalahan yang 16 

boleh dihukum di bawah seksyen 130KA Kanun 17 

Keseksaan.” 18 

 19 

17.3. At that time PW55 was a police inspector of Squadron D of VAT 20 

69 which was under the command of PW5.  On 28.2.2013 his 21 

squadron was assigned as Team D to Sector D to carry out close 22 

recce in Kg. Tanduo together with the other VAT 69 teams.  As 23 

stated above, the five teams entered Kg. Tanduo and there were 24 

skirmishes between them and the armed intruders on 1.3.2013. 25 

17.4. On 2.3.2013 at about 3.30 p.m., his team consisting of twenty 26 

five personnel were instructed by PW5 to again enter Kg. Tanduo 27 

to carry out close recce at Sector D, Kg. Tanduo. 28 

17.5. At about 4.15 p.m. while they were on patrol, walking in a single 29 

file in Sector D, he saw a person at an open space who then ran 30 

towards the bush area.  He heard the sound of branches being 31 
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stepped on in the bush area, on his right, and he saw the 1 

movement of this person in the bush area.  He said he then saw 2 

another four persons in the area.   3 

17.6. The terrain in the area was undulating, with thick bushes, lallang 4 

of between 4 to 5 feet in height, and oil palm trees.  He said this 5 

man was about 10 metres from his team whereas the four men 6 

were about 15 to 20 metres from his team.  He believed they 7 

were some of the armed intruders in Kg. Tanduo, bearing in mind 8 

that the people of Kg. Tanduo had been evacuated. 9 

17.7. PW55 testified that one of the 4 men was wearing full 10 

camouflaged clothes and carried a long barrel firearm.  The other 11 

3 were in civilian clothes.  He said the first man whom he saw 12 

was also in civilian clothes.   13 

17.8. He said his men fired a few shots towards the bush area and they 14 

heard gunshots coming from the same bush area.  They believed 15 

it came from the person who carried the long barrel firearm and 16 

they took cover.  He said these 4 men ran away whereas the first 17 

man was still in the bush and for safety reason they did not chase 18 

after these men. 19 

17.9. After that he shouted ‘keluar, keluar, kami polis’ at the direction 20 

of the bush area where they saw the first man.  He said this man 21 

did not come out.  He said he and some of his personnel 22 

cautiously approached the bush area where the man was hiding 23 

and they shouted for this man to come out.  When he was 24 

approaching the bush, where this man was hiding, he saw the 25 
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man threw away a sling bag.  When he approached the bush area 1 

he saw this man was in a crouching position inside the bush area.  2 

He said the man looked frightened.  He said he brought this man 3 

out from the bush area with the assistance of his personnel and 4 

he recovered the sling bag which was thrown away by the man.  5 

He said the man was then handcuffed and he did a body search 6 

on this man.  PW55 said he found two strings of amulets tied 7 

around the waist of this man.  PW55 identified this man as the 4th 8 

accused sitting in the dock in court. 9 

17.10. PW55 said that he inspected the sling bag and found it contained 10 

several items which included (i) a ‘Headquarters 9th Regional 11 

Community Defence Army Reserve Command Kuta Pagadian City’ 12 

card bearing the name and photograph of the 4th accused, (ii) an 13 

identification card bearing the name and photograph of the 4th 14 

accused, (iii) a Furigay College card bearing the name and 15 

photograph of the 4th accused, (iv) a black long-sleeve t-shirt with 16 

the words “North Borneo Sultanate Republic” with an emblem on 17 

the front of the t-shirt and “RSF” on the back of the t-shirt, (v) a 18 

pair of camouflaged long pants, (vi) one black short-sleeve t-shirt 19 

with the words “PNP Special Action Force” with an emblem of a 20 

parang on the front of the shirt, and (vii) a flag of the Sultanate 21 

of Sulu and North Borneo.  All the items found inside the bag 22 

were seized. 23 

17.11. PW55 brought the 4th accused and the seized items and handed 24 

them over to PW94 at Balai Polis Cenderawasih on the same day.  25 

He said he did not make any marking or labelling on the exhibits 26 
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which he seized nor prepared any search list or any hand-over list 1 

in respect of the items found and seized because he had to 2 

immediately go back to his assignment at Kg. Tanduo.  PW55 said 3 

that he was later informed by PW94 that PW94 had lodged a 4 

police report on the arrest of the 4th accused.  This report was 5 

tendered as exhibit P262. 6 

17.12. All the seized items were produced and identified by PW55 in 7 

court.  They were tendered as exhibits from P263A to P274C.  8 

The sling bag was marked as exhibit P273.  In court, an anklet 9 

was found inside the sling bag which was not listed in the police 10 

report P261 and which was not discovered by the police.  The 11 

defence applied for it to be marked as exhibit D70 without any 12 

objection from the prosecution.  PW55 explained that ‘this thing 13 

did not show anything to him’.    14 

17.13. In his cross-examinations, PW55 agreed that although he testified 15 

that he saw the 4 men, he did not state this in his police report.  16 

He also agreed that he and his men took cover and waited 17 

between 5 to 10 minutes before they approached the first man 18 

seen hiding in the bush but he was not sure whether this man 19 

had ample time to run away which the other 4 men had done so. 20 

17.14. It was put to PW55 that at the time he and his team were on 21 

patrol in Kg. Tanduo, the 4th accused was arrested when he was 22 

walking.  It was put that he did not run away because he was in 23 

fact trying to disassociate himself or to escape from the other 4 24 

men.  PW55 did not agree because he said the 4th accused was 25 

hiding in the thick bushes. 26 
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17.15. Although the defence had challenged the credibility of PW55, it 1 

was not in dispute that the 4th accused was found and arrested at 2 

Kg. Tanduo.  It was also not in dispute that PW55 had found and 3 

seized a sling bag which contained the items which were seized 4 

and tendered as exhibits. 5 

17.16. It was not suggested and the defence did not submit that the 6 

three cards bearing the name of the 4th accused together with the 7 

two shirts with ‘North Borneo Sultanate Republic’ and ‘PNP Special 8 

Action Force’ a pair of camouflaged pants and flag of the 9 

Sultanate of Sulu and North Borneo were not found inside the 10 

sling bag or that they did not belong to the 4th accused.  The 4th 11 

accused did not say that he bought these in a shop or pasar 12 

malam.  It was not submitted and there was no evidence that this 13 

sling bag had belonged to one of the 4 men or in their possession 14 

at that time.  PW55 had said that he saw the 4th accused had 15 

thrown away the sling bag.  He recovered the bag after he had 16 

arrested the 4th accused, inspected the contents and found the 17 

items which were seized, produced and tendered in court.  There 18 

was no evidence to the contrary. 19 

17.17. Based on evidence, the 4th accused is a Filipino.  He was found 20 

and arrested at Kg. Tanduo, one day after the skirmishes in Kg. 21 

Tanduo.  He had entered Kg. Tanduo and Sabah illegally.  He did 22 

not say that he was an illegal immigrant looking for employment 23 

in Sabah or Malaysia or seeking asylum. 24 

17.18. At the time of his arrest he was carrying the sling bag containing 25 

the card of the Headquarters 9th Regional Community Defence 26 
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Army Command with his name and photograph on it.  He was 1 

also found with the two shirts, one with the words ‘North Borneo 2 

Sultanate Republic’, one with ‘PNP Special Action Force’, the pair 3 

of camouflaged pants and the flag. 4 

17.19. At the end of the prosecution’s case, the 4th accused had not 5 

given any testimony or explanation or tendered his s.122 6 

statement or confession as to his presence at Kg. Tanduo at that 7 

time or why he was walking with the other 4 men, one of whom 8 

was in camouflaged uniform carrying a long barrel firearm who 9 

had fired several shots at PW55 and his men, bearing in mind he 10 

was a card carrying member of 9th Regional Community Defence 11 

Army Command, in possession of the two shirts and camouflaged 12 

pants, one day after the skirmishes with the security forces on 13 

1.3.2013 at Kg. Tanduo.  Based on his card, he would have 14 

military training. 15 

17.20. Although, during cross-examinations, PW55 was asked about the 16 

safe passage leaflets dropped over Kg. Tanduo, it was not put to 17 

PW55 that the 4th accused intended to surrender and sought safe 18 

passage out of Kg. Tanduo.  At the time of his arrest the 4th 19 

accused did not have any safe passage leaflet and the sling bag 20 

did not contain any safe passage leaflet.  There was nothing to 21 

suggest that he intended to surrender or disassociated himself 22 

from the other 4 men, one of whom was in camouflaged uniform 23 

and armed with a rifle, who were purportedly part the armed 24 

intruders at Kg. Tanduo. 25 
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17.21. Based on the evidence adduced, in particular the cards and the 1 

shirts referred to above, which were in his possession and bearing 2 

his name and photograph, the 4th accused was a member of the 3 

RSF of the Sultanate of Sulu and North Borneo.  He had entered 4 

Kg. Tanduo as such.  He was there as part of the armed intruders 5 

of the RSF who had occupied Kg. Tanduo to wage war to claim 6 

Sabah against the government by force.  During his stay in Kg. 7 

Tanduo he had participated in the activities of the RSF of the 8 

Sultanate of Sulu and North Borneo which was preparing for war 9 

against the King. On 1.3.2013 the armed intruders at Kg. Tanduo 10 

had attacked and killed personnel from VAT 69.  The armed 11 

intruders from the Sultanate of Sulu and North Borneo had waged 12 

war against the King.   13 

17.22. Based on the provisions of the Penal Code and authorities 14 

referred to, the 4th accused being a member of the Sultanate of 15 

Sulu and North Borneo had waged such war against the King.  On 16 

the evidence adduced, he was also a member of that terrorist 17 

group. 18 

17.23. The prosecution had made out a prima facie case against the 4th 19 

accused.  He had been called to enter his defence to the two 20 

amended charges against him. 21 

18. Evidence against the 5th and 6th accused 22 

18.1. On 18.2.2013 the 5th and 6th accused were arrested by PW68 in a 23 

restaurant in Lahad Datu. The charge made against each of them 24 
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was amended.  Each of the re-amended charge against the 5th 1 

and 6th accused, which are the same,  reads as follows: 2 

Re-amended charge 3 

   “Bahawa kamu, dari 12 Februari 2013 hingga 18 4 

Februari 2013, di Lot 1, Restoran Rahmat, Bandar 5 

Wilayah, dalam Daerah Lahad Datu, dalam Negeri 6 

Sabah, didapati merupakan anggota kumpulan 7 

pengganas, dan oleh itu kamu telah melakukan satu 8 

kesalahan yang boleh dihukum di bawah seksyen 9 

130KA Kanun Keseksaan.” 10 

 11 

18.2. PW68 was attached to the Crime Investigation Department (CID) 12 

of IPD Lahad Datu since 1.8.2010.  He testified that after the 13 

armed intruders had occupied Kg. Tanduo on 12.2.2013, the 14 

police personnel at Lahad Datu were instructed to gather 15 

information about the armed intruders.   16 

18.3. He said on 15.2.2013 he gave a name of a suspect known as 17 

Timhar, who was identified as the 6th accused, to his superior 18 

officer namely PW158.  He was instructed to trace and arrest this 19 

suspect.  He did not explain where he obtained this name and 20 

why the 6th accused was a suspect. 21 

18.4. He testified that on 18.2.2013 at about 10.00 a.m. he received 22 

information that a group of men with connection to Sultan Kiram 23 

were having a discussion in a restaurant.  At about 11.15 a.m. he 24 

led a team of police personnel to go to Restoran Rahmat at 25 

Bandar Wilayah, Lahad Datu and approached a table where ten 26 

men were seated having a discussion.   27 
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18.5. He said he introduced himself as a police officer by showing them 1 

his identification.  He said he told the group of men that they 2 

would be inspected and for them to produce their identification 3 

documents.  PW68 said that some of them were not happy and 4 

tried to stand up but he told them to sit down and to co-operate 5 

with the police. 6 

18.6. He said eight of the men did not have any identification 7 

documents while the other two had their Malaysian identity card.  8 

He said he saw an envelope on the table in front of one of the 9 

men who was identified as the 6th accused who had placed his 10 

hands on the envelope.  He said he brought the 10 men to the 11 

police station at the Marine Police base for further investigation.  12 

He said the 6th accused was holding the envelope. 13 

18.7. He said he also saw a badge on the shirt worn by the 6th accused 14 

and he asked the 6th accused about the badge.  The 6th accused 15 

told him that it was given by the Sultan. 16 

18.8. At the police station he inspected the envelope and found it to 17 

contain 21 certificates including one which was a letter of 18 

appointment of the 6th accused as a Panglima of Tawau of the 19 

Sultanate of Sulu and North Borneo by Sultan Muedzul-Lail T. 20 

Kiram dated 11.5.2012 (see exhibit P352C).  PW68 told the 8 men 21 

including the 5th and 6th accused that they would be arrested for 22 

further investigation because they did not have any identification 23 

documents.  He said he was instructed to detain the 8 men at the 24 

lock-up at Balai Polis Lahad Datu and the case would be 25 

investigated by SM Poumin from the CID.  PW68 lodged a police 26 
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report on the arrest, recorded as Lahad Datu police report 1 

1111/13, which was tendered as exhibit P350. 2 

18.9. He said subsequently 6 of the men who did not have identification 3 

documents were referred to the Immigration Department for 4 

further action whereas the other two would be charged being 5 

suspects in the SOSMA case namely the 5th and 6th accused.  The 6 

6th accused is the son of the 5th accused.  Both of them were 7 

charged under s.130KA of the Penal Code for being members of a 8 

terrorist group.  They pleaded not guilty to the amended charge 9 

and re-amended charge. 10 

18.10. At the time of the arrest PW68 also seized the badge and the 11 

envelope with its contents which he handed to SM Poumin on 12 

18.2.2013 and he had prepared a CID47 seizure list.  He extended 13 

a copy to SM Poumin. 14 

18.11. PW68 said that on 25.3.2013 he was instructed by PW158 to look 15 

for the items which he had seized to be handed to the exhibit 16 

store because they would be used as evidence in the trial against 17 

the 5th and 6th accused.  He said on 26.3.2013 he looked for SM 18 

Poumin to take back the items and on the same day he handed 19 

over the items which he seized to Cpl Jamaludin of the exhibit 20 

store.  The seizure list was attached as ‘Lampiran A’ to the 21 

handing over form which was signed by him and Cpl Jamaludin 22 

and which was dated 28.3.2013.  This was tendered as exhibit 23 

P351. 24 
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18.12. The badge and the 21 certificates were produced in court except 1 

for the envelope.  PW68 said he did not know what happened to 2 

the envelope after he handed it to SM Poumin.  The badge and 3 

the certificates were tendered as exhibits P352B to P352W.  The 4 

defence did not object to their admissibility as exhibits subject to 5 

cross-examinations. 6 

18.13. During his cross-examinations, PW68 was shown IDD84 which 7 

was a copy of the exhibit store register which listed the items 8 

which he had seized and handed over to the exhibit store.  He 9 

agreed that the register did not record having received exhibit 10 

P352C which was the letter of appointment of the 6th accused as 11 

the Panglima.  It was put that therefore he did and could not 12 

have seized this particular certificate, to which he disagreed. 13 

18.14. The prosecution did not call Cpl Jamaludin to explain the 14 

discrepancy, whether he had received this particular certificate 15 

from PW68, whether he recorded the exhibits in the exhibit store 16 

register or whether he had made a mistake in recording the items 17 

he received from PW68 in the register.   18 

18.15. PW149 was in charge of the exhibit store at IPD Lahad Datu.  He 19 

testified that he registered the exhibits in the register books (see 20 

P914 to P916).  PW149 was asked and admitted that he made a 21 

mistake in not recording this particular certificate as having been 22 

received and kept in the exhibit store. 23 

18.16. Notwithstanding the discrepancy, there was no allegation that 24 

P352C was fabricated or inserted into the envelope or that PW68 25 
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had wrongly used P352C to incriminate the 6th accused.  The 1 

evidence showed that PW68 had seized P352C and this was 2 

stated in the seizure list as Appendix A.  This certificate or letter 3 

of appointment was produced and tendered in court and there 4 

was no submission that it should not be admitted as evidence or 5 

that it was prejudicial to do so.  In fact there was no objection by 6 

the defence to the admissibility of P352C.  The 6th accused did not 7 

dispute that he was or had been appointed a Panglima. The 8 

question was whether his appointment as such tantamount to him 9 

to be a member of a terrorist group.    10 

18.17. PW68 was also asked and he agreed that he did not seize 11 

anything from the other 9 men.  He could not remember whether 12 

they had anything on them.  He also did not seize anything else 13 

from the 6th accused.  He could not remember whether the 6th 14 

accused had anything else on him because he was concentrating 15 

on the badge and 21 documents.   16 

18.18. It was put to him that some items had been seized from the 9 17 

men.  He said he did not but it was by another police officer.  He 18 

was shown another CID47 which was marked as IDD85 and then 19 

as D85, which showed that he had seized one Nokia phone from 20 

one of the men identified as Bakrin bin Sabtulah.  Although PW68 21 

did not include this in his police report and he said he could not 22 

recall, the seizure of the Nokia phone had been properly 23 

documented in the seizure list (D85).  24 

18.19. It was then put to PW68 and he agreed that Sgt. Yusuf (then a 25 

Corporal), who was in the police team led by him, who was 26 
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present at the restaurant on that day, had called Bakrin bin 1 

Sabtulah asking them to be at the restaurant because the police 2 

wanted to meet them.  From the cross-examinations, there were 3 

some inconsistencies in his testimony. 4 

18.20. Based on evidence adduced, the 5th and 6th accused together with 5 

the other men were arrested by PW68 in the restaurant and were 6 

detained at the lock-up.  PW68 had seized the envelope from the 7 

6th accused which contained the 21 certificates which were 8 

produced and tendered in court as exhibits.  8 out of the 10 men 9 

in the restaurant did not produce any valid identification 10 

documents, including the 5th and 6th accused.  The other 6 had 11 

been referred to the Immigration Department for further action 12 

whereas the 5th and 6th accused had been charged under s.130KA 13 

of the Penal Code.  These facts were not in dispute.    14 

18.21. In cross-examinations, it was put that the 5th and 6th accused had 15 

their passport with them and that they were seized by the police.  16 

PW68 said he could not remember and he did not see or seized 17 

the passports.  Prior to this trial the defence would have applied 18 

for any seizure list or CID47 or the passports to be produced but 19 

there was no allegation that the prosecution had failed or refused 20 

to comply with s.51A of CPC or that there was a cover-up.  Both 21 

sides had not produced the passports and no explanation was 22 

given about what had happened to the passports. 23 

18.22. The 6th accused had tendered his recorded s.112 CPC statement 24 

which was marked as IDD86, then later as D86.  His statement 25 

referred to his passport and that he was born on 15.6.1977 in 26 
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Bos-Bos, Jolo, Philippines.  He was 36 years old at the time of his 1 

arrest and had six other siblings.  One of them had passed away.  2 

He was a karate instructor in Bos-Bos, Jolo and also had an 3 

address at Kg. Binuang, Jalan Tunku Batu 4, Lahad Datu which 4 

was his father’s address in Sabah.   5 

18.23. In his statement, the 6th accused said he was married.  His first 6 

marriage was with one Salmah Musiani and they had two 7 

daughters.  After the divorce, he married one Salha Mahmud and 8 

they had three boys and three daughters.  All of them were still in 9 

Jolo, Philippines.  10 

18.24. He said in 1985 his father moved them to Sabah by boat.  They 11 

first landed in Kunak and travelled to Estate Lam Sum Psifik Coco, 12 

Tinkayun, where his father worked until 1990.  They then moved 13 

to Felda Sahabat 14, Lahad Datu.  He said his father did not 14 

receive any pay and had to work as a daily labourer in Lahad Datu 15 

town.  He said he also worked as a labourer for about one year.  16 

In 1994 or 1995 he managed to obtain employment with Metro 17 

Securiti.  His father went back to the Phillippines in 1996.  In 2000 18 

he moved back to Jolo because his father became sick.  He said 19 

sometimes he came back to visit Lahad Datu by using his 20 

Philippines passport. 21 

18.25. The 6th accused said he did not go to school but he learned karate 22 

at Dewan Chu Ching and became a karate instructor.   After he 23 

went back to Jolo, he became a karate instructor in Bos-Bos 24 

Municipal and Sarang Bangun Club, Jolo.  He said in November, 25 

2011 he organised a karate competition and invited the Mayor, 26 
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Governor and Raja Muda Maijujail Almarhum Mahkota Kiram for 1 

the trophy presentations.  After that he was invited to be the 2 

personal body guard of the Raja Muda but he said he wanted to 3 

think about it.  Two days later he met and told the Raja Muda 4 

that he could not follow him every day.  He said he was told he 5 

would be paid 500 peso per day if he was required to travel as 6 

the body guard of the Raja Muda whenever called.  He said he 7 

was paid a total of 1,000 peso for the two occasions.  He said he 8 

was not involved in the army of the Sultanate of Sulu and North 9 

Borneo.  He said he was only employed as the body guard. 10 

18.26. He said his last visit to Sabah was on 6.2.2013, together with his 11 

father, because his father wanted to visit his grandchildren in 12 

Lahad Datu.  They left Bunggau for Semporna before travelling to 13 

Lahad Datu. 14 

18.27. On the incident, he said on 18.2.2013 at about 11.30 a.m. they 15 

and others were behind Rahmat Restoran when Cpl Yusuf had 16 

telephoned Bakrin asking them to go to the restaurant.  They 17 

entered the restaurant and PW68 with a team of police officers 18 

including Cpl Yusuf then entered the restaurant.  He said they 19 

were in the restaurant for about 15-20 minutes and he did not 20 

know what were said because Cpl Yusuf was a distance from him.  21 

Then they were taken to the Marine Police base and detained 22 

until 7.3.2013 i.e. the date of recording of his s.112 statement.  23 

He said he was not sure of the reasons for his detention. 24 

18.28. The 6th accused had produced a letter from the Immigration 25 

Department (see IDD110 and later as D110) which confirmed that 26 
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on 6.2.2013 the 6th accused had legally entered Malaysia.  It 1 

showed that he had previously entered Malaysia on 27.6.2012 2 

and left on 24.7.2012.  There was no record of his other entry 3 

into the country in 1985 or his departure in 2000 or his 4 

employment in Sabah to support what he said in his s.112 5 

statement.  However, he was not charged for entering the 6 

country illegally.  He had been charged under s.130KA of the 7 

Penal Code.  IDD112, later marked as D112, showed that the 5th 8 

accused had legally entered Malaysia, also on 6.2.2013. 9 

18.29. Similarly, the 5th accused had tendered his s.112 statement which 10 

was marked as IDD88 and subsequently tendered as D88.  He 11 

was born in 1947, in Samak Bilaan, Philippines.  At the time of his 12 

arrest he was 67 years old and a fruit-seller at Tiangi Solo, 13 

Philippines.  His statement was recorded on 7.3.2013 in Suluk 14 

through an interpreter. 15 

18.30. The 5th accused said that he did not go to school.  He is married 16 

with five children, one of them lived in Lahad Datu and the others 17 

in Tiangi.  He said he came to Lahad Datu via Semporna in 2013 18 

together with his son namely the 6th accused.  He said he entered 19 

Sabah on 7.2.2013.  He said his passport was stamped at the 20 

Immigration counter at Semporna. 21 

18.31. The 5th accused said that he did not know about the Kg. Tanduo 22 

incident and he did not go to Kg. Tanduo.  He said he also did not 23 

know about the incident at Kg. Seri Jaya or Kg. Simunul in 24 

Semporna.  He said he was not involved with the army of the 25 

Sultanate of Sulu and North Borneo or with Raja Agbimuddin.   26 
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18.32. On the evidence adduced, on 18.2.2013 the 5th and 6th accused 1 

were found together with 8 other men in the restaurant.  Their 2 

presence in the restaurant did not make them into supporters or 3 

members of the Sultanate of Sulu and North Borneo or of Sultan 4 

Esmail Kiram or Datu Agbimuddin or Datu Butch or the RSF or 5 

members of a terrorist group.  They did not arrange to meet at 6 

the restaurant or that they were there pursuant to a conspiracy.  7 

Instead Cpl Yusuf had telephoned Bakrin and asked them to be 8 

present in the restaurant because PW68 suspected that they were 9 

supporters of the Sultan, in the wake of the armed intrusion at 10 

Kg. Tanduo.  Their presence in the restaurant did not make them 11 

to be members of a terrorist group.   12 

18.33. It was submitted that the evidence showed the 6th accused was 13 

appointed a ‘Panglima of Tawau the Sultanate of Sulu and North 14 

Borneo’ by Sultan Muedzul-Lail T. Kiram (also known as Datu 15 

Butch) on 11.5.2012, that he was a supporter of Sultan Muedzul-16 

Lail and not a supporter of Sultan Esmail or Datu Agbimuddin.  It 17 

was contended that he was wrongly arrested because the police 18 

had the facts wrong.   19 

18.34. At the material times Sultan Esmail D. Kiram II was the Sultan of 20 

the Sultanate of Sulu and North Borneo (see exhibits P153(22)(A) 21 

and P153(26)(A)).  The armed intruders at Kg. Tanduo were led 22 

by the Crown Prince Datu Agbimuddin.  Sultan Muedzul-Lail T. 23 

Kiram, also referred to as Dato Butch, also claimed to be the 24 

Sultan of the Sultanate of Sulu and North Borneo.  He was one of 25 

the claimants to the throne.       26 
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18.35. However, PW165 (PRW7), the wife of the 20th accused, during her 1 

testimony, had identified the 15th, 16th, 18th and 19th accused as 2 

Panglima of the Royal Security Force (RSF).  She was then asked 3 

whether there were any other members of the RSF whom she 4 

could identify in the accused dock and she said ‘yes’.  She then 5 

identified the 6th accused, 17th accused and the 5th accused as 6 

being members of the RSF.  She said they were formerly the 7 

followers of Sultan Esmail Kiram but they had transferred their 8 

loyalty to Datu Agbimuddin, except the 19th accused of whom she 9 

was not sure of.  She said she knew them and had seen or met 10 

them in Sabah.  She was not challenged and it was not put to her 11 

that she did not know the activities of RSF and its memberships.  12 

It was not put to her that she did not know or was wrong in 13 

saying and identifying that the 6th, 17th and 5th accused persons 14 

were members of the RSF. 15 

18.36. She was asked and said she voluntarily agreed to testify in the 16 

trial and that there was no promise, inducement or threat made 17 

to her by the police or the prosecution.  She said she knew the 5th 18 

and 6th accused because they were from her same village.  Her 19 

children were staying with her mother, in the same village.  She 20 

said there were some misunderstandings between her family and 21 

the family of the 5th and 6th accused.  Therefore she was afraid to 22 

testify in open court before them.  She was afraid that the family 23 

of the 5th and 6th accused might take revenge against her children 24 

or her family.   25 
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18.37. During her cross examinations, although the 20th accused through 1 

his counsel had assured her that the misunderstandings had been 2 

settled, she was not convinced.  There was no suggestion that 3 

she had a motive to incriminate the 5th and 6th accused due to the 4 

misunderstandings between them and her family.  There was also 5 

no suggestion that she was not telling the truth.  There was no 6 

evidence to the contrary. 7 

18.38. Based on the testimony of PW165, the 5th and 6th accused 8 

persons were members of the RSF of the Sultanate of Sulu and 9 

North Borneo.  They came one week before the armed intruders 10 

occupied Kg. Tanduo.  It could be planned or coincidental.    11 

However, the evidence showed that they were members of the 12 

RSF who had supported Datu Agbimuddin who led the armed 13 

intruders to occupy Kg. Tanduo to claim Sabah against the 14 

Government of Malaysia by force.  Their support for the armed 15 

intrusion had prejudiced national security.   16 

18.39. Based on evidence adduced, the authorities referred to and the 17 

provisions of the Penal Code, they were members of a terrorist 18 

group.  The prosecution had made out a prima facie case against 19 

them.  They were called to make their defence. 20 

19. Evidence against the 7th and 8th accused 21 

19.1. The 7th and 8th accused were arrested on 4.3.2013 at about 4.30 22 

p.m., in front of the PGA post at Tj. Labian, Lahad Datu, by PW57 23 

of the 17th PGA Battalion.  They were charged jointly under an 24 

amended charge under s.130K read together with s.511 of the 25 
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Penal Code for attempting to harbour a group of persons having 1 

reason to believe that such persons were members of a terrorist 2 

group.  They pleaded not guilty to the amended charge. 3 

19.2. The amended charge against them reads as follows: 4 

Amended charge 5 

  “Bahawa kamu bersama-sama, pada 4 Mac 2013, 6 

lebih kurang jam 4.30 petang, di hadapan pos 7 

Pasukan Gerakan Am (PGA) Tanjung Labian, di Lahad 8 

Datu, dalam Daerah Lahad Datu, dalam Negeri Sabah, 9 

telah cuba melindungi sekumpulan orang yang kamu 10 

mempunyai sebab untuk mempercayai bahawa 11 

mereka merupakan anggota kumpulan pengganas, 12 

dan oleh itu kamu telah melakukan satu kesalahan 13 

yang boleh dihukum di bawah seksyen 130K Kanun 14 

Keseksaan dibaca bersama seksyen 511 Kanun yang 15 

sama.” 16 

19.3. What amounted to an attempt? I referred to case law which 17 

explained what amounted to an attempt: see State of 18 

Maharashtra v Mohd Yakub s/o Abdul Hamid & Ors [1980] 19 

AIR 1111.  On evidence adduced, on 3.3.2013, PW57 and a 20 

team of PGA personnel were instructed to go to the PGA post at 21 

Tj. Labian to assist the PGA personnel stationed there which was 22 

under the command of PW52.  His team arrived at the PGA post 23 

on 4.3.2013 at about 11.00 a.m. 24 

19.4. Six of them were assigned to ‘Kubu 1’, which was a fortified 25 

security post with high concrete walls, located at the entrance of 26 

the PGA post, facing the main road of Tj. Labian, which was about 27 

30 metres from the beach at Tj. Labian.  He said there were five 28 

of these ‘kubu’ around the PGA post, all within the fenced 29 
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perimeter of the PGA post.  There was a police jetty at the beach 1 

which could be seen from ‘Kubu 1’.  He said police vehicles 2 

travelled along this main road from time to time.  3 

19.5. PW57 testified that at about 4.30 p.m. he saw two men in civilian 4 

clothes, one of them was carrying a green plastic bag, walking 5 

side by side, on the road, about 20 metres from him.  He said he 6 

observed them through the lookout holes in the ‘kubu’.  He said 7 

they appeared to be lost and did not know the way. 8 

19.6. He said from inside the ‘kubu’ he shouted out twice to them 9 

‘berhenti kami polis’, from a distance of about 18 metres.  He said 10 

the two men were trying to determine where his voice was 11 

coming from and then they ran away towards Tg. Batu.  He said 12 

the man carrying the plastic bag threw it away.  He and his 13 

colleague went out of the ‘kubu’ and went after the two men 14 

again asking them to stop.  He said they aimed their M16 at these 15 

two men and the two men stopped.   16 

19.7. He approached them, instructed them to kneel down and did a 17 

body search on these two men but did not find anything on them.  18 

He identified the 8th accused as the person who carried the plastic 19 

bag and the other person was identified as the 7th accused. 20 

19.8. PW57 then took the plastic bag and found that it contained fried 21 

fish, known locally as ‘ikan kayu’.  Some of the fish were strewn 22 

on the road when the plastic bag was thrown by one of the two 23 

men when they ran away.  Altogether there were 20 fish but only 24 

6 were left inside the bag.  He did not pick up the other fish on 25 
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the road.  He said the fish were not fresh and smelly.  A 1 

photograph of the plastic bag containing the fish was tendered as 2 

exhibit P294.   3 

19.9. He brought the two men and the plastic bag, handed them over 4 

to his officer and he went back to ‘Kubu 1’.  He was then 5 

instructed to lodge a police report which he did at Cenderawasih 6 

police station, which was recorded as police report 195/13 which 7 

was tendered in court as exhibit P293. 8 

19.10. He said he was guided by a police officer (PW123) in making the 9 

report by stating the section under SOSMA after he told her about 10 

the two men supplying food to their friends who escaped from 11 

Tanduo to Tj. Batu.  He said he was told about this after he had 12 

asked the two men whom he arrested. 13 

19.11. During cross-examinations of PW57, counsel for the 7th accused 14 

tendered a s.112 statement of the accused which was recorded 15 

by the police on 5.3.2013 and which was marked in court as 16 

IDD71, which was later tendered as D71.  In his recorded 17 

statement, the 7th accused is a Bajau Palau or otherwise known as 18 

Bajau Laut or a sea gypsy who was born in Kg. Tong Labuan Haji, 19 

Semporna and was 26 years of age at that time.  He said he did 20 

not go to school and was a fisherman.  He was married and has 21 

four children, his youngest child was just over one year old.  They 22 

lived in their boat at Sg. Bilis. 23 

19.12. The 7th accused said that on the day of his arrest he was walking 24 

with his cousin namely the 8th accused bringing ‘Balubok’ fish 25 
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which he had caught to give to his grandmother who lived at Kg. 1 

Labian.  He said after their arrest the police asked whether they 2 

were sending the fish to Tanduo and he told the police that he 3 

was bringing the fish to his grandmother at Kg. Labian.  He said 4 

he told the police that if they did not believe him they could ask 5 

Pak Abu who was staying near to his grandmother’s house. 6 

19.13. He said he did not know and was not involved with the armed 7 

intrusion at Kg. Tanduo because most of the time he was at sea 8 

as a fisherman.  9 

19.14. Similarly the 8th accused had tendered his s.112 statement 10 

recorded by the police on the same day.  This was marked as 11 

IDD72, later as D72.  12 

19.15. The 8th accused was born in Kg. Tanduo, Lahad Datu.  He is a 13 

Bajau Laut and 15 years old at the time of his arrest.  He said he 14 

was the second oldest of seven siblings in his family.  He said he 15 

did not go to school and worked as a fisherman with his father.  16 

They lived in a house at Kg. Tanduo which was near to four other 17 

houses.  He said they knew the people living in these houses and 18 

he gave their names as Muih, Sibatang, Sihidup, and Situngku. 19 

19.16. He said on the day of his arrest he was taking fried fish back to 20 

his house in Kg. Tanduo together with his cousin namely the 7th 21 

accused.  He said he did not know about the intrusion at Kg. 22 

Tanduo because most of the time he was at sea.  He said he 23 

heard that many of the residents had fled Kg. Tanduo after the 24 

armed intruders had occupied the area. 25 
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19.17. In the two statements given by the 7th and 8th accused, they did 1 

not admit that they were supplying food or the fried fish to their 2 

friends or the armed intruders in Kg. Tanduo or that they were 3 

the supporters or sympathizers of the armed intruders or the 4 

Sultanate of Sulu and North Borneo. 5 

19.18. However, PW57 testified that when he asked them about the fish 6 

they told him that they were supplying fish for their friends who 7 

escaped from Kg. Tanduo to Tg. Batu.  Although the 8th accused 8 

might be young, if the 7th and 8th accused were members of or 9 

sympathisers or supporters of a terrorist group or were supplying 10 

food to members of a terrorist group, it did not make sense and 11 

there was no need for them to volunteer or admit to PW57 that 12 

they were supplying the fish as such, bearing in mind that by 13 

doing so they would incriminate themselves and would face 14 

severe penalties under the law. 15 

19.19. Although PW57 had testified that both accused had told him that 16 

they were supplying the fish to their friends who escaped from 17 

Tanduo to Tg. Batu, he did not write or record this in his police 18 

report or in his investigation dairy or in any document which 19 

would have substantiated what he had said that the accused had 20 

told or admitted to him.  Although PW57 testified that he told 21 

PW123 about this, she did not testify as such to verify or 22 

substantiate what he had said.  These raised some doubts on his 23 

credibility.    This was the only piece of evidence to implicate the 24 

7th and 8th accused. 25 
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19.20. This alleged admission was made after questioning by PW57, 1 

after he had arrested them.  At the material time he did not 2 

caution and no caution was administered to them.  He did not 3 

inform them of their rights or their rights to remain silent or not to 4 

give any answers or explanations to questions asked or that they 5 

were entitled to legal advice.  The alleged admission was not in 6 

accordance to procedures, highly prejudicial and not admissible as 7 

evidence against the 7th and 8th accused:  see Krishnan Raman 8 

v PP [1987] 1 CLJ 28; PP v Rosyatimah Niza & Anor 9 

[1989] 1 CLJ 481.  Without the alleged admission, there was no 10 

evidence against the 7th and 8th accused that they were or 11 

attempted to harbour or rendered assistances to terrorists. 12 

19.21. Further, although the 7th and 8th accused had said in their 13 

statements that they were bringing the fish to their grandmother 14 

and they had given several names of persons who could vouch for 15 

them, the police did not investigate these allegations and whether 16 

they were true.  If they had done so, and if they were true, these 17 

would have exonerated the 7th and 8th accused and would have 18 

contradicted PW57 that they had admitted to him that they were 19 

supplying the fish to the armed intruders escaping from Kg. 20 

Tanduo to Tg. Batu: see Public Prosecutor v Lian Ah Bek 21 

[1989] 2 CLJ 1090; Lee Kwan Woh v Public Prosecutor 22 

[2009] 5 CLJ 631.  Again these raised some doubts on the 23 

prosecution’s case against them.    24 

19.22. Apart from what PW57 had alleged against the 7th and 8th 25 

accused, there was no evidence that they were members of or 26 
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sympathisers or supporters of the Sultanate of Sulu and North 1 

Borneo or of the Royal Security Force.  There was no evidence 2 

that they were involved in any way with the armed intruders or 3 

armed intrusion at Kg. Tanduo or Kg. Simunul.  There was no 4 

evidence that they acted or were involved or intended to or 5 

attempted to supply food or harbour a person knowing this 6 

person to be a member of a terrorist group or attempted to 7 

endanger a person’s life or national security which involved the 8 

use of firearms, explosives, lethal devices, dangerous, hazardous, 9 

radioactive, biological or harmful substance in advancing a 10 

political or religious or ideological cause. 11 

19.23. The evidence showed that at the time of their arrest, they were 12 

walking on the main road in front of and in full view of the police 13 

personnel on duty at the PGA post at Tg. Labian.  Nothing was 14 

found on them after the body search was conducted on them 15 

except one of them who carried the plastic bag containing the 16 

fried fish had thrown it away while running when confronted by 17 

PW57 and another police man.  There was nothing incriminating 18 

in the plastic bag which contained the fried fish.  The 7th accused 19 

said in his statement that he was bringing some of the fish to his 20 

grandmother in Kg. Labian and the 8th accused in his statement 21 

said he was bringing some of the fish back to his house at Kg. 22 

Tanduo.  There was nothing wrong or sinister or incriminating for 23 

both of them to be walking in broad daylight on the road and 24 

carrying fried fish. 25 
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19.24. For the reasons given, the prosecution had failed to establish the 1 

essential ingredients of the amended charge made against the 7th 2 

and 8th accused.  The prosecution had failed to make out a prima 3 

facie case against the 7th and 8th accused.  They were acquitted, 4 

discharged and referred to the Immigration Department whether 5 

to be deported. 6 

20. Evidence against the 9th, 11th, 12th and 15th accused 7 

20.1. I shall deal with the evidence against these four accused together 8 

because they were arrested at the same time on 25.2.2013 at a 9 

‘rumah kongsi’ at Ladang Atlas, Ulu Tungku, Lahad Datu by a 10 

team of police officers which included PW58, PW63 and PW33.  11 

The 11th and 12th accused were the sons of the 15th accused and 12 

the 9th accused was the son-in-law of the 15th accused. 13 

20.2. The two amended charges under s.121 and s.130KA of the Penal 14 

Code against the 9th, 11th and 12th accused are identical.  I shall 15 

refer to the two amended charges against them which read as 16 

follows:  17 

1st amended charge 18 

  “Bahawa kamu, dari 12 Februari 2013 hingga 25 19 

Februari 2013, di Ladang Atlas 2, Jalan Ulu Tungku di 20 

Lahad Datu, dalam Daerah Lahad Datu, dalam Negeri 21 

Sabah, telah melancarkan peperangan terhadap Yang 22 

di-Pertuan Agong, dan oleh itu, kamu telah melakukan 23 

satu kesalahan yang boleh dihukum di bawah seksyen 24 

121 Kanun Keseksaan”. 25 

 26 

 27 
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2nd amended charge 1 

 2 

  “Bahawa kamu, dari 12 Februari 2013 hingga 25 3 

Februari 2013, di Ladang Atlas 2, Jalan Ulu Tungku di 4 

Lahad Datu, dalam Daerah Lahad Datu, dalam Negeri 5 

Sabah, adalah merupakan anggota kumpulan 6 

pengganas, dan oleh itu kamu telah melakukan satu 7 

kesalahan yang boleh dihukum di bawah seksyen 8 

130KA Kanun Keseksaan”. 9 

 10 

20.3. There were four charges against the 15th accused. The four 11 

amended charges against him read as follows: 12 

 13 

1st amended charge 14 

 15 

  “Bahawa kamu, dari 12 Februari 2013 hingga 25 16 

Februari 2013, di Ladang Atlas 2, Jalan Ulu Tungku di 17 

Lahad Datu, dalam Daerah Lahad Datu, dalam Negeri 18 

Sabah, telah melancarkan peperangan terhadap Yang 19 

di-Pertuan Agong, dan oleh itu, kamu telah melakukan 20 

satu kesalahan yang boleh dihukum di bawah seksyen 21 

121 Kanun Keseksaan”. 22 

 23 

2nd amended charge 24 

 25 

  “Bahawa kamu, dari 12 Februari 2013 hingga 25 26 

Februari 2013, di Ladang Atlas 2, Jalan Ulu Tungku di 27 

Lahad Datu, dalam Daerah Lahad Datu, dalam Negeri 28 

Sabah, adalah merupakan anggota kumpulan 29 

pengganas, dan oleh itu, kamu telah melakukan satu 30 

kesalahan yang boleh dihukum di bawah seksyen 31 

130KA Kanun Keseksaan”. 32 

 33 

 34 

 35 

 36 
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3rd amended charge 1 

 2 

  “Bahawa kamu, dari 12 Februari 2013 hingga 25 3 

Februari 2013, di Ladang Atlas 2, Jalan Ulu Tungku di 4 

Lahad Datu, dalam Daerah Lahad Datu, dalam Negeri 5 

Sabah, dengan diketahui oleh kamu merekrut, orang 6 

lain sebagai anggota kumpulan pengganas, dan oleh 7 

itu kamu telah melakukan satu kesalahan yang boleh 8 

dihukum di bawah seksyen 130E Kanun Keseksaan”. 9 

 10 

4th amended charge 11 

 12 

  “Bahawa kamu, dari 12 Februari 2013 hingga 25 13 

Februari 2013, di Ladang Atlas 2, Jalan Ulu Tungku di 14 

Lahad Datu, dalam Daerah Lahad Datu, dalam Negeri 15 

Sabah, telah melindungi sekumpulan orang yang 16 

kamu mempunyai sebab untuk mempercayai bahawa 17 

mereka merupakan anggota kumpulan pengganas, 18 

dan oleh itu, kamu telah melakukan satu kesalahan 19 

yang boleh dihukum di bawah seksyen 130K Kanun 20 

Keseksaan”. 21 

 22 

20.4. What was the evidence against them?  As stated above, on 23 

12.2.2013 PW49 had liaised with some SB officers in Sabah and 24 

were given the names and phone numbers of persons suspected 25 

to be involved in the intrusion at Kg. Tanduo.  On the same day 26 

he prepared the applications for communications interceptions to 27 

gather intelligence and evidence in respect of these suspects 28 

based on the phone numbers used by them.  He then contacted 29 

his superior officer (PW45) to make the applications to the PP in 30 

respect of the communication interceptions.  The names of Salib 31 

Akhmad (15th accused) and Anwar bin Salib Akhmad (11th 32 

accused) were included in the list of suspects.  Based on the 33 

interceptions carried out, the SB managed to trace and track the 34 
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signals of the phones used by the suspects and had carried out 1 

operations to arrest the suspects. 2 

20.5. The evidence showed that at the material time PW58 was the 3 

officer in charge of the SB at Lahad Datu.  He had earlier gone to 4 

Kg. Tanduo on 15th and 16th February, 2013 with a team of police 5 

officers including PW1.  He was one of the officers who took some 6 

of the photographs which were marked as ID2(1-50).   7 

20.6. On 25.2.2013 at about 2.00 a.m. he was instructed to attend a 8 

briefing at the Tungku police station for a team of about 50 police 9 

officers and personnel to conduct an operation to arrest a person 10 

suspected to be involved in the armed intrusion.  This suspect 11 

was known to the police as Salib Akhmad (15th accused). 12 

20.7. Earlier, on 12.2.2013, the police had applied and authorized by PP 13 

to gather intelligence and evidence on Salib and Anwar, who was 14 

believed to be one of his sons, via communications interceptions. 15 

From the signals traced and intelligence gathered, they were 16 

tracked to be staying in a ‘rumah kongsi’ at Ladang Atlas, Ulu 17 

Tungku, Lahad Datu, which consisted of six blocks of workmen 18 

quarters. 19 

20.8. The briefing to arrest them was given by PW33 from the SB, 20 

which included a brief description of the physical appearance of 21 

the suspect i.e. the 15th accused.  PW58 said he was not shown 22 

any photograph of the suspect at the briefing. 23 

20.9. PW58 said the police officers attending the briefing were divided 24 

into four groups, one group to cordon the area and the other 25 
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three groups to carry out house inspection, ambush and arrest at 1 

the rumah kongsi.  He led one of the 3 groups, PW63 led another 2 

group and an officer from K9 of IPK Sabah led the other group.  3 

Supt. Mohd Zahari bin Sidek was in charge of the operation which 4 

included the late Supt. Ibrahim bin Lebar. 5 

20.10. At about 4.00 a.m., on the same day, they arrived at Ladang 6 

Atlas.  PW33 led a team using equipment to trace the signal of 7 

the handphone used by the 15th accused to confirm the location 8 

of the 15th accused at the rumah kongsi.  After PW33 and his 9 

team had confirmed the location of the 15th accused he gave the 10 

sign for the police to move in. 11 

20.11. They carried out the inspection, ambush and arrest at the rumah 12 

kongsi.  His group inspected several blocks of the rumah kongsi 13 

looking for suspects.  He said when his group entered an 14 

unnumbered house at the end of the second row of houses, he 15 

found that four men had been arrested, handcuffed and guarded 16 

by some police officers led by PW63.  PW58 identified these four 17 

men as the 15th, 9th, 11th and 12th accused in court. 18 

20.12. He said he saw PW63 checking two handphones which were 19 

seized from the 15th and 9th accused.  He was informed by PW63 20 

that PW63 had found and seized a black Nokia phone, on the left 21 

side of the 15th accused, who was then sleeping and PW63 also 22 

found and seized one black and pink phone, next to where the 9th 23 

accused who was also sleeping at that time.  He said PW63 24 

handed the two phones to him. 25 
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20.13. After that he informed Supt. Mohd Zahari of the arrests who 1 

instructed him to hand over the two phones to the late Supt. 2 

Ibrahim bin Lebah for a technical inspection to be carried out.  He 3 

said he saw the late Supt. Ibrahim handed the two phones to 4 

PW51 who examined the two phones with the aid of an 5 

instrument.  He said after 10 minutes PW51 returned the phones 6 

to the late Supt. Ibrahim who returned them to him.  He said he 7 

kept and had custody of the two phones. 8 

20.14. PW58 said he returned to the house where the 4 accused were 9 

arrested and inspected the kitchen in the presence of the 4 10 

accused.  He said he found several parangs in the kitchen which 11 

were seized and then brought the accused out of the house.  He 12 

said he returned the two phones to the 15th and 9th accused 13 

asking them to hold their respective phone, took one photograph 14 

of them holding the phones and four photographs of the rumah 15 

kongsi by using his Samsung Galaxy S3 phone.  He said his 16 

handphone was in good condition and functioning when he took 17 

the photographs.  He said he printed or downloaded the 18 

photographs by using his computer at his office which was in 19 

good and working condition at the time.  He printed the 20 

photographs on 1.12.2014 which were given to the defence on 21 

4.12.2014. 22 

20.15. The prosecution had applied to tender these five photographs as 23 

exhibits but the defence objected to these photographs as 24 

exhibits.  The grounds of the objection were that these 25 

photographs were not served or given to the defence before the 26 
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trial.  It was submitted that the prosecution knew and were in 1 

possession of these photographs since they were taken but only 2 

served on the defence, about one year after the trial had 3 

commenced, which contravened s.51A of CPC.  After hearing 4 

submissions from both the prosecution and defence, I allowed the 5 

photographs to be admitted as exhibits.  The grounds of my 6 

decision are set out at pages 4109-4111 of NOP.  These 7 

photographs were tendered as exhibits P296 (1-5). 8 

20.16. PW58 said the 4 accused were brought to Cenderawasih police 9 

station and he lodged a police report on the arrest and prepared 10 

two search lists of the items seized.  The first search list was in 11 

respect of the items seized from the 15th accused.  This was 12 

tendered as exhibit P297.  The second search list was in respect 13 

of the items seized from the 9th accused which was tendered as 14 

exhibit P298.  Both accused refused to sign the respective search 15 

list.  The police report which was recorded as Tungku report 16 

55/13 was tendered as P299.  He then instructed PW74 to escort 17 

the four accused to be sent to the lock-up at the SB IPD Tawau. 18 

20.17. During the trial PW58 was asked and said he could identify the 19 

two phones seized from the accused.  He approached the exhibit 20 

tables and selected a clear plastic package which was sealed and 21 

labelled.  He referred to and read out the label.  With no objection 22 

from counsel, he opened the package and took out one black 23 

Nokia phone which he said was the phone recovered by PW63 24 

from the 15th accused which was handed to him which he seized.  25 

It was marked as ID300C and later tendered as exhibit P300C 26 
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through PW63.  Inside the plastic package were two pieces of 1 

white paper with writings.  I shall deal with these two pieces of 2 

paper later. 3 

20.18. Similarly, PW58 was asked and selected a plastic package in 4 

court.  He read out the label and markings made on the package.  5 

With no objection from the defence, he opened and took out one 6 

Nokia phone which was in pink and dark colours.  He said this 7 

was the phone seized from the 9th accused.  It was marked as 8 

ID301C and later tendered as exhibit P301C through PW63. 9 

20.19. PW58 was also asked and said that he could identify the parangs 10 

which he found and seized from the kitchen in the house where 11 

the 4 accused were arrested.  He selected a brown paper package 12 

from the exhibit tables which was sealed and labelled which he 13 

read out in court.  Again, with no objection from the defence, he 14 

opened the package and took out three parangs.  He had put his 15 

initial on the parangs which he identified on the parangs.  The 16 

parangs were tendered as exhibits P302B to P302D.  There was 17 

no objection by the defence as to their admissibility as exhibits, 18 

subject to cross-examination.     19 

20.20. PW63 was one of the police officers assigned to arrest the 20 

suspects at the rumah kongsi at Ulu Tungku.  He said he and his 21 

group arrived at Ladang Atlas at about 4.00 a.m. Some of them 22 

were in police uniform and some in civilian clothes.  They were 23 

armed with M16 and pistols.  PW63 was wearing a police vest.  24 

He said the ambush was launched at about 4.15 a.m. 25 
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20.21. He testified that his group entered an unnumbered house at the 1 

end of the second row of houses by kicking open the door.  They 2 

found four men sleeping in the living room, wearing short pants 3 

or underwear or sarong.  They switched on the light, woke up the 4 

men and introduced themselves as the police to the 4 men.  They 5 

arrested them, asked them to lie face down and handcuffed their 6 

hands behind them.  They did not find any gun.  PW63 said there 7 

were women and children in a room in the house.  PW58 during 8 

cross-examination said that after the arrest he found out that the 9 

women were the wife of the 9th, 11th and 12th accused and these 10 

were their children.   PW63 identified these 4 men as the 15th, 9th, 11 

12th and 11th accused in court.  12 

20.22. He said when he made the arrest he found a black Nokia phone, 13 

next to and to the left of the 15th accused.  He said he inspected 14 

the phone and found one contact under a name ‘Ampun’ which in 15 

Suluk means ‘tuanku’.  PW63 speaks Suluk.  He did not testify 16 

who or what was this contact known as Ampun, whether it was 17 

the Sultan or Datu Agbimuddin or Datu Amir Bahar or whether it 18 

had any connection with the armed intrusion at Kg. Tanduo or the 19 

significance of this contact found in the phone.  He did not 20 

investigate this contact or phone number.  The investigation 21 

officer also did not do so.  PW63 found another Nokia phone, pink 22 

and dark in colour, next and to the right of the 9th accused.  He 23 

handed the two phones to PW58. 24 

20.23. In cross-examinations, PW58 and PW63 were asked and agreed 25 

that a piece of white paper tendered as P300G was found inside 26 
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the plastic package which was tendered as P300A which 1 

contained a black Nokia phone seized from the 15th accused.  It 2 

was written on this piece of white paper with the words “Julham 3 

Rasid No. Report Tanjung Aru 001139/13”.  PW58 and PW63 also 4 

agreed that a piece of white paper tendered as P300F was found 5 

inside the plastic package which was tendered as P301A which 6 

contained the Nokia phone seized from the 9th accused.  This 7 

piece of paper was written with the words “Salib Akhmad Emali”. 8 

20.24. It was submitted that based on these two pieces of paper found 9 

inside the respective plastic package that the exhibits had been 10 

tampered with or mixed up with some other exhibits.  It was 11 

submitted that based on the two pieces of paper written with the 12 

names, the black Nokia phone did not belong to the 15th accused 13 

but belonged to Julham Rasid and that the pink and dark coloured 14 

phone did not belong to the 9th accused.   15 

20.25. It was put to PW58, who agreed that based on the document 16 

P297 prepared by him, it stated that the three parangs and one 17 

Nokia phone were found in the kitchen.  The defence submitted 18 

that this contradicted the evidence of PW58 and PW63 that the 19 

two phones were found next to the 15th and 9th accused.  Based 20 

on the testimonies of PW58 and PW63 and the photographs P296 21 

(1-5), the two phones were seized from the 15th and 9th accused.  22 

Clearly P300G had been wrongly put inside P300A and P300F had 23 

been wrongly put inside P301A.  There was no explanation for 24 

this mixed-up, which was not fatal to the prosecution’s case. 25 
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20.26. It was also put to PW58 that based on the police report P299 that 1 

all the accused were detained and arrested because they did not 2 

possess any legal documents.  To a question asked, he said he 3 

was subsequently informed that all 4 accused were re-arrested 4 

under SOSMA.   5 

20.27. The evidence showed that on 11.3.2013 PW84 was attached to 6 

IPD Tawau.  At about 12.30 p.m. he was instructed to re-arrest 7 

the 9th, 11th and 12th accused under s.4(1) of SOSMA because 8 

they were suspected to be involved with the armed intrusion at 9 

Kg. Tanduo (see P464).  The 15th accused was re-arrested by 10 

PW81 (see P458).    11 

20.28. PW158 testified that the 9th, 11th, 12th and 15th accused had 12 

admitted in their confessions given to the Sessions Court Judge 13 

that they supplied food to the armed intruders at Kg. Tanduo and 14 

that they knew the group led by Datu Agbimuddin.  There was no 15 

evidence and PW158 did not say that he was present during the 16 

confessions and that he heard the confessions.  It was unlikely for 17 

him to be present because police officers were not allowed during 18 

the recording of the confessions.  Without confirming that he was 19 

present and he heard the confessions, what he had testified were 20 

hearsay, not admissible and as to the truths of these confessions. 21 

20.29. Although PW158 and the prosecution had referred to the 22 

confessions of these four accused and had submitted that based 23 

on the confessions they knew Agbimuddin and had supplied food 24 

to the armed intruders, the prosecution chose not to produce or 25 

tender these confessions as evidence against these four accused, 26 
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notwithstanding that s.28 of SOSMA specifically provides for 1 

confessions to be used.  The prosecution also chose not to call 2 

the Sessions Court Judge who had recorded the confessions to 3 

confirm what PW158 had said.  The failure to do so would raise 4 

doubts on the testimony and crediblity of PW158 and the merits 5 

of the submission of the prosecution in this respect. The 6 

reasonable conclusions could be drawn were that they did not 7 

make the confessions or that they did not confess to supplying 8 

food to the armed intruders or  that they did not supply food to 9 

the armed intruders as alleged by PW158.  10 

20.30. The prosecution had also referred to the three parangs found and 11 

seized in the kitchen and to the testimony of PW58 that the 15th 12 

accused had admitted that the parangs belonged to him. 13 

Assuming the parangs belonged to the 15th accused, mere 14 

possession of the parangs did not make him or them into 15 

terrorists or in waging war against the King. The prosecution 16 

referred to a conversation between the 15th accused and Datu 17 

Agbimuddin asking Salib to sharpen the knives.  However, there 18 

was no evidence led whether they referred to these three parangs 19 

or other parangs or knives. 20 

20.31. In Sabah and Sarawak the natives and others used their parangs 21 

to cut through the undergrowths when walking in the jungles or 22 

forests and to protect themselves against snakes and wild 23 

animals.  A parang can be used for cutting grass or trees or as a 24 

tool in an oil palm plantation.  It can be used as a weapon or for 25 

defence.  These four accused were working or staying in Ladang 26 
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Atlas, Ulu Tungku.  Where several inferences can be drawn based 1 

on the parangs found in the kitchen, any favourable inferences 2 

drawn should be given to them and any doubt whether they used 3 

or did not use the parangs to wage war or to affect national 4 

security must be given to them.  In any event the three parangs 5 

did not belong to the 9th, 11th and 12th accused. 6 

20.32. As stated above, although the DFD or Cyber Securty Malaysia had 7 

performed an analysis on the two phones seized from the 15th 8 

and 9th accused and extracted the data from the digital devices, 9 

the prosecution did not refer to nor explain the significance of the 10 

data in particular the contact ‘Ampun’, whether it concerned the 11 

armed intrusion at Kg. Tanduo, whether they were involved in the 12 

armed intrusion or whether they incited or supported the war 13 

waged against the King or that their actions had prejudiced 14 

national security. 15 

20.33. The evidence showed that the 15th accused was a Panglima for 16 

Lahad Datu of the Sultanate of Sulu and North Borneo.  The 17 

defence submitted that based on this title he was in fact 18 

appointed a community leader of the Suluk people in Lahad Datu 19 

by the Sultan, that the title did not make him a general and he 20 

was not a general of the Sultanate of Sulu and North Borneo. 21 

However PW165 had testified that Salib was a Panglima of the 22 

RSF of the Sultanate of Sulu and North Borneo.  He was assigned 23 

as such to Lahad Datu and a supporter of Datu Agbimuddin.   24 

20.34. The evidence showed that on 12.3.2013 the SB included him in 25 

the list for the communications interceptions because he was 26 
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suspected to be involved in the intrusion.  He was believed to 1 

have used the phone number 019-5398122.  2 

20.35. Based on the communications interceptions carried out by PW132, 3 

PW134 and PW135 on this phone number commencing from 8.00 4 

a.m. on 16.2.2013 until 8.00 a.m. on 25.3.2013, they heard many 5 

conversations between Salib who was also addressed as Salib 6 

Akhmad Emali and Datu Agbimuddin otherwise known as Raja 7 

Muda and conversations between Salib and Datu Bahang.  As 8 

stated above, PW132, PW134 and PW135 had testified that they 9 

were able to identify the callers or receivers based on their voices, 10 

intonations, language used and styles and sometimes the callers 11 

or receivers were referred to or addressed or mentioned by their 12 

names or call-names or nicknames.   13 

20.36. In the summaries of the communications interceptions on this 14 

phone number, they had identified Salib, Raja Muda, Datu Bahang 15 

and Toto among the callers and receivers of these phone 16 

conversations.  These summaries were set out in P472A to 17 

P472H. 18 

20.37. On 16.2.2013 at 3.51 p.m. Salib by using this phone number had 19 

called and spoke to Raja Muda (Datu Agbimuddin) in Suluk (Item 20 

1 of P472A).  On 18.2.2013 there were two calls between them 21 

(Items 4 and 6 of P472B).  There were three calls between them 22 

on 19.2.2013 (see P472C).  There were two calls between them 23 

on 20.2.2013 (P472D), five calls between them on 21.2.2013 24 

(P472E) and several subsequent calls.  These were before the 25 

arrest of the 20th accused and PW165.   26 
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20.38. The subsequent testimony of PW165 had confirmed the 1 

relationship between Salib and Datu Agbimuddin and lent 2 

credence to the identification of Salib and Datu Agbimuddin made 3 

by the three processors (PW132, PW134 and PW135) during the 4 

interceptions. The testimony of PW159 and PW165 on the 5 

involvement of some of the accused also gave weight to the 6 

summaries prepared by these processors in respect of the 7 

intercepted communications. 8 

20.39. In Item 1 of P472A, during the conversation in the afternoon of 9 

16.2.2013, Datu Agbimuddin told Salib that in the morning some 10 

SB officers had gone to Kg. Tanduo to negotiate with him.  At the 11 

time of the interception of this conversation, PW134 was not told 12 

and did not know of the meeting at Kg. Tanduo but heard and 13 

typed this conversation including the part that SB had gone to Kg. 14 

Tanduo that morning.  PW1 had testified on the said meeting and 15 

some of the photographs in ID2(1-50) were taken at Kg. Tanduo 16 

on 16.2.2013.  This gave credence to the accuracy of the 17 

summary of the conversation prepared by PW134 and that PW134 18 

did not make up this in the summary. 19 

20.40. In this conversation Datu Agbimuddin told Salib and asked him to 20 

pass a message to the others to be ready if anything would 21 

happen although they could not be there i.e. at Kg. Tanduo and 22 

that they should start the war at their own place at Tawau, 23 

Kunak, Kudat, Semporna, Sandakan and Kota Kinabalu.  Salib said 24 

‘yes’ and if they wanted bloodshed, it was time and they wanted it 25 
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as well.  This conversation was after the negotiation on that day 1 

was not successful.  2 

20.41. In another conversation on 18.2.2013 (see Item 5 of P472B), 3 

Salib told someone that they had prepared five sacks of fertilizer 4 

to be given to the government i.e. the Malaysian Government and 5 

they were ready with 9 heavy weapons, 4 ‘50’ weapons, 5 ‘30’ 6 

and 5 ‘60’ weapons sufficient to destroy Sabah.  He did not 7 

explain what these weapons were.  Clearly the fertilizer could be 8 

made into explosives.  It was not necessary for me to refer to all 9 

the conversations set out in the summaries. 10 

20.42. On the evidence adduced, the 15th accused was a Panglima of the 11 

RSF of the Sultanate of Sulu and North Borneo in charge of Lahad 12 

Datu.  The armed intruders of the RSF had unlawfully occupied 13 

Kg. Tanduo, Lahad Datu.  They were there to wage war to claim 14 

Sabah to belong to them by force.  They had prepared for war 15 

against the Government of Malaysia.  Although the 15th accused 16 

was not in Kg. Tanduo and did not start any war in Lahad Datu, 17 

based on the intercepted conversations the 15th accused had 18 

prepared and was ready for bloodshed and war.  He referred to 5 19 

sacks of fertilizer which could be used for explosives and some 20 

heavy weapons. 21 

20.43. On the evidence, the authorities cited and the provisions in the 22 

Penal Code, the 15th accused as a Panglima of the RSF had waged 23 

war against the King under s.121 of the Penal Code.  His acts and 24 

threats were intended to advance his political or ideological cause 25 

which involved prejudice to national security.  These amounted to 26 
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terrorist acts which made him a terrorist under s.130KA of the 1 

Penal Code.  The prosecution had made out a prima facie case 2 

against the 15th accused under s.121 and 130KA of the Penal 3 

Code. He had been called to enter his defence to these two 4 

amended charges. 5 

20.44. However, the prosecution did not lead any evidence that the 15th 6 

accused knowingly recruited or agreed to recruit another person 7 

to be a member of a terrorist group or to participate in the 8 

commission of a terrorist act.  It did not adduce the name or this 9 

person who was or had been recruited by the 15th accused to be 10 

a member of a terrorist group.  It did not lead any evidence on 11 

his act(s) or conduct in recruiting this person.  The prosecution 12 

had failed to establish the essential ingredients against the 15th 13 

accused under s.130E of the Penal Code. 14 

20.45. Similarly, the prosecution did not lead any evidence of a person or 15 

the name of any person who was a terrorist or who was believed 16 

to be a terrorist or a member of a terrorist group being harboured 17 

by the 15th accused.  It did not lead any evidence that the 15th 18 

accused had harboured a person knowing or having reason to 19 

believe that such person was a member of a terrorist group or 20 

who had committed or planning or likely to commit a terrorist act.  21 

The prosecution had failed to establish the essential ingredients 22 

against the 15th accused under s.130K of the Penal Code. 23 

20.46. For the reasons given, the prosecution had failed to make out a 24 

prima facie case against the 15th accused under s.130E and under 25 
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s.130K of the Penal Code.  He had been acquitted and discharged 1 

as such.             2 

20.47. Next, the evidence against the 9th and 12th accused. Although the 3 

9th and 12th accused were re-arrested under s.4(1) of SOSMA 4 

because they were suspected to be involved in the intrusion, the 5 

prosecution did not lead any direct or circumstantial evidence as 6 

such against them.  As stated above, the testimony of PW158 that 7 

the 9th and 12th accused had confessed to the Sessions Court 8 

Judge that they supplied food to the armed intruders could not be 9 

true and also not admissible against the 9th and 12th accused.  10 

20.48. The 9th accused is the son-in-law of the 15th accused and 12th 11 

accused is the son of the 15th accused.  They together with their 12 

wife and children stayed with the 15th accused at the rumah 13 

kongsi at Lading Atlas at the time of the arrests.  Based on the 14 

police report P299, they were arrested because they did not have 15 

valid documents.  Although the 11th and the 15th accused were in 16 

the list of suspects for the communications interceptions, the 9th 17 

and 12th were not included in the list.  18 

20.49. Although they are family and might know or had reason to believe 19 

that the 11th and or the 15th accused were involved in the 20 

intrusion, the prosecution did not lead and there was no evidence 21 

that they knew or had reason to believe that the 11th and 15th 22 

accused were involved in the armed intrusion or were members of 23 

a terrorist group or that the 11th and the 15th accused had incited 24 

or supported the war waged against the King. There was no 25 

evidence that they supported the 11th and 15th accused in their 26 
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aim to wage war against the King. There was also no allegation or 1 

evidence that they supported or harboured the 11th and 15th 2 

accused or the armed intruders as members of a terrorist group.  3 

They should not be tainted with the allegations made against the 4 

11th and 15th accused and no such inference should or could be 5 

drawn against them just because they are family members.  6 

20.50. The 9th and 12th accused were not seen in the photographs in 7 

ID2(1-50) or in Kg. Tanduo or had occupied Kg. Tanduo together 8 

with the armed intruders to claim Sabah by force.  The 9 

prosecution did not lead evidence that they had associated with 10 

or had supported the armed intruders or members of the RSF of 11 

the Sultanate of Sulu and North Borneo in Kg. Tanduo.  The 12 

prosecution did not lead any evidence that they prepared or had 13 

prepared for war or had participated in waging war against the 14 

King.  There was no evidence that they were members or joined 15 

or belonged to the RSF or a member of a terrorist group.  Their 16 

involvements in the intrusion were not set out in the summaries 17 

of the communications interceptions in respect of the 11th and 18 

15th accused: see exhibits P472A-P472H and P473A-P473B. 19 

20.51. Based on the evidence at the end of the prosecution’s case, the 20 

prosecution had failed to make out a prima facie case against the 21 

9th and 12th accused under s.121 and s.130KA of the Penal Code. 22 

The 9th and 12th accused were acquitted and discharged as such.  23 

Being illegals in the country, they were referred to the 24 

Immigration Department for their deportations. 25 
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20.52. Although the 11th accused was in the SB’s list of suspects for the 1 

communications interceptions and the prosecution had submitted 2 

that there was direct and circumstantial evidence against him, 3 

PW49 did not explain why the 11th accused was in the list or of 4 

his involvement in the armed intrusion or the reliability of the 5 

information which made him a suspect to be in the list.  6 

20.53. The prosecution referred to a phone conversation in Item 2 of 7 

P475B (see page 106 of its submission) on 24.2.2013 at 8.23 a.m. 8 

between Salib and ‘L/Sabah’ where this person said that “they 9 

were people of Nur Misuari and ‘they’ informed that if the claim 10 

made by the Sultan is not given tomorrow, ‘they’ would start 11 

war”.  The prosecution could not be correct because P475B is not 12 

the summary of this conversation; it is the summary of a 13 

conversation between Tani and a ‘L/Sabah’.  The prosecution did 14 

not explain that this was a typing mistake.  This particular 15 

conversation referred to is in Item 2 of P473B, not P475B.  This 16 

conversation is also in Item 1 of P472H. 17 

20.54. The prosecution submitted that based on item 8 in P472C, PW134 18 

had identified the reveiver of this call as Anuar Salib Akhmad 19 

(Anak Salib) because Salib addressed the receiver as Anuar Salib 20 

Akhmad and Anuar Salib Akhmad addressed Salib as father.  It is 21 

not specifically stated as such in Item 8 of P472C.     22 

20.55. After 12.3.2013, SB commenced interceptions of the phone 23 

number 014-8594510 believed to be used by the 11th accused.  24 

PW132 and PW134 did not testifiy how many interceptions were 25 

carried out on this phone number from 12.3.2013 until 8.00 a.m. 26 
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on 24.3.2013.  They set out only seven interceptions on this 1 

phone number believed to be used by the 11th accused in the 2 

summaries tendered as P473A-P473B.  However PW134 did not 3 

include Item 8 of P472C as being used by the 11th accused in 4 

P473A-473B.  No explanation was given for this omission. 5 

20.56. The conversation in Item 8 of P472C was purportedly between 6 

the 15th and 11th accused on 19.2.2013.  PW134 identified the 7 

11th accused as the receiver of this call.  If she could or had 8 

identified the 11th accused in this conversation on 19.2.2013, then 9 

she should be able to identify the 11th accused in subsequent 10 

phone conversations intercepted. In P473A-P473B, the 11 

intercepted conversations were between 23.2.2013 and 12 

24.2.2013, after the alleged conversation on 19.2.2013.  In 13 

P473A-P473B, PW132 and PW134 did not and could not identify 14 

the 11th accused as the caller or receiver of these calls.  Therefore 15 

it raised some doubts whether the identification of the 11th 16 

accused in Item 8 of P472C was correct or otherwise.    17 

20.57. The prosecution submitted that the 11th accused was involved in 18 

the intrusion by referring to the conversation between Salib (15th 19 

accused) and the 11th accused talking about going to war with the 20 

support of the Nur Misuari fighters in Item 2 of P473B.  As stated, 21 

there were some doubts on the identification of the 11th accused 22 

in this conversation and there was no confirmation on the 23 

identification made.  24 

20.58. Based on the summaries in P473A-P473B, they could not identify 25 

the user of this phone number believed to be used by the 11th 26 
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accused.  The user was only known to them as ‘L/Sabah’ or as 1 

‘L/Sabah (2)’.  On one occasion the user was identified as ‘Ilmon’.  2 

In Item 2 of P473B, the user or receiver was only known to them 3 

as ‘L/Sabah’.  They could not and did not identify the 11th accused 4 

as the user or receiver or caller of this phone number in the said 5 

summaries.  The benefits of any doubts should be given to the 6 

11th accused.  Further, based on the summaries, there was 7 

nothing incriminating against the 11th accused.  8 

20.59. The 11th accused was not seen in the photographs in ID2(1-50) or 9 

in Kg. Tanduo or that he had occupied Kg. Tanduo together with 10 

the armed intruders to claim Sabah by force or to wage war 11 

against the King.  He stayed with his father at the rumah kongsi.  12 

Even if the 15th accused were guilty, the 11th accused could not 13 

be guilty as such by virtue of their father-son relationship.   14 

20.60. There was no evidence or indication that the 11th accused was a 15 

member or had joined or belonged to the RSF or a supporter of 16 

the RSF or that he was a member of a terrorist group.  There was 17 

no evidence that he had associated with the armed intruders or 18 

with the RSF. There was no evidence that he prepared or 19 

participated in waging war against the King.   20 

20.61. There was no evidence that he had acted or had threatened with 21 

the intention of advancing a political or ideological cause or which 22 

involved prejudice to national security or public safety.  23 

20.62. The strands of circumstantial evidence woven into a rope by the 24 

prosecution were not strong enough to hang the 11th accused 25 
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with it: see Chan Chwen Kong v Public Prosecutor (1962) 1 

28 MLJ 307. 2 

20.63. For the reasons given, the prosecution had also failed to make out 3 

a prima facie case against the 11th accused under s.121 and 4 

s.130KA of the Penal Code.  The 11th accused was acquitted and 5 

discharged and being an illegal in this country had been referred 6 

to the Immigration Department for his deportation. 7 

21. Evidence against the 10th Accused 8 

21.1. The 10th accused was charged under s.121 and s.130KA of the 9 

Penal Code.  The two charges were amended and re-amended.  10 

The two re-amended charges against him read as follows: 11 

1st re-amended charge 12 

  “Bahawa kamu, dari 12 Februari 2013 hingga 12 Mac 13 

2013, di Perairan Kampung Tanduo, dalam Daerah 14 

Lahad Datu, dalam Negeri Sabah, telah melancarkan 15 

peperangan terhadap Yang di-Pertuan Agong, dan 16 

oleh itu, kamu telah melakukan satu kesalahan yang 17 

boleh dihukum di bawah seksyen 121 Kanun 18 

Keseksaan”. 19 

 20 

2nd re-amended charge 21 

 22 

  “Bahawa kamu, dari 12 Februari 2013 hingga 12 Mac 23 

2013, di Perairan Kampung Tanduo, dalam Daerah 24 

Lahad Datu, dalam Negeri Sabah, adalah merupakan 25 

anggota kumpulan pengganas, dan oleh itu, kamu 26 

telah melakukan satu kesalahan yang boleh dihukum 27 

di bawah seksyen 130KA Kanun Keseksaan”. 28 

 29 
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21.2. At the material times PW75 was an officer of the Royal Malaysian 1 

Navy stationed at a naval base in Sandakan.  On 12.2.2013 he 2 

was on duty on board a navy vessel which was on patrol duty in 3 

an area designated as Sierra Bravo which encompassed the 4 

waters off Tambisan, Tj. Labian and Tanduo.  He said after the 5 

armed intrusion at Lahad Datu, the area had been upgraded as a 6 

special operation area.   7 

21.3. Their tasks on patrol duty were to stop and check any boats 8 

entering Malaysian waters from the border with the Philippines 9 

and to safeguard the waters around eastern Sabah.  Their patrol 10 

duty was from 12th to 19th of February, 2013.  On 20.2.2013 they 11 

sailed back to Sandakan for refuelling and replenishment of food 12 

and water.  The next day they went back to Sierra Bravo to 13 

continue their patrol duty in the area. 14 

21.4. He testified that on 12.3.2013 at about 8.30 a.m., while on patrol 15 

at Sierra Bravo, he saw a sampan between 4 to 5 nautical miles 16 

from the shore of Tj. Labian paddling slowly towards the open 17 

sea.  The sampan was less than one mile from his vessel.  He 18 

steered his vessel towards the sampan, spoke in Bahasa Malaysia 19 

and instructed the man inside the sampan to stop and came 20 

alongside the vessel. 21 

21.5. He instructed two of his personnel to pull the man up to the 22 

vessel and carried out a body search on the man.  He said they 23 

did not find anything suspicious on this man but found a black 24 

sling bag inside the sampan which was brought up to the vessel.  25 

On checking the bag, they found clothes, a towel, a small mirror, 26 
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a comb, a small jar of hair-cream, a lighter and a flick knife.  The 1 

bag and its contents were wet.  He instructed his men to pull the 2 

sampan and wooden oar onto the vessel.  He said it was a dug-3 

out sampan. 4 

21.6. PW75 said he questioned this man through one of his personnel 5 

who was conversant in Suluk and the man told them his name, 6 

his age and he is a Bajau from Pulau Sibutu, Philippines.  He said 7 

he asked the man how long had he been at sea and what was he 8 

doing at sea but the man refused to answer.  He said the man did 9 

not have any identification document and he was placed under 10 

arrest.  He informed his commanding officer who advised him to 11 

hand the man to the police. 12 

21.7. He then contacted the marine police, waited for them to arrive 13 

and handed over the man to the police together with a boarding 14 

form.  He said he did not keep a copy of this boarding form and 15 

he did not know what happened to the form after he handed it to 16 

the police.  He identified this man in court as the 10th accused 17 

sitting in the dock. 18 

21.8. During the trial PW75 was asked and he said he could identify the 19 

black sling bag and its contents.  PW75 approached the exhibit 20 

tables, selected the sealed plastic packages and identified them to 21 

contain the items found by him.  He referred to the labels or 22 

markings on the packages, read out the labels, opened the sealed 23 

packages after the defence informed the court that they had no 24 

objection for the packages to be opened in court.  He took out the 25 

contents and said these were the items which he found, seized 26 
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and handed over to the police.  The defence informed the court 1 

that they had no objection to the admissibility of these items as 2 

exhibits.  These items were tendered as exhibits P441 to P441M. 3 

21.9. In his cross-examinations, PW75 said that during their patrols in 4 

Sierra Bravo they inspected some boats, mostly fishing boats, 5 

some from the Philippines and most of them had valid documents. 6 

21.10. PW80 was a police officer with the Marine Police based at Kota 7 

Kinabalu.  He was assigned to Ops Sulu subsequently as Ops 8 

Daulat, to conduct patrols to monitor the waters off Felda Sahabat 9 

until Dent Heaven including the waters off Kg. Tanduo and Tj. 10 

Labian.   11 

21.11. On 12.3.2013 at about 8.35 a.m. PW80 received instructions to 12 

meet a navy vessel about 2.5 nautical miles off Tj. Labian to 13 

receive a person arrested by the navy earlier.  He said he reached 14 

the navy vessel at about 9.20 a.m., went on board the navy 15 

vessel and met PW75 who handed over a person, an old dugout 16 

sampan, an oar, one black backpack which was wet and a 17 

boarding form.   18 

21.12. He said as far he could remember, the boarding form contained 19 

the name of the arresting officer namely PW75, the location of 20 

the arrest including the latitude and longitude, the date of the 21 

arrest and the name of the person arrested. 22 

21.13. He said the man was wearing a round collar white T-shirt and 23 

shorts.  He asked the name of this man through the assistance of 24 

his personnel by communicating in Suluk.  He brought this man to 25 
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Felda Sahabat 16 and handed him over to PW121 together with 1 

the exhibits.  He then lodged a police report on the arrest of this 2 

man.  This report was tendered as exhibit P457.  He identified this 3 

man as the 10th accused in the dock.   4 

21.14. What is the evidence adduced by the prosecution against the 10th  5 

accused in respect of the two charges made against him?  The 6 

evidence showed that on 12.3.2013 at about 8.30 a.m. the 10th 7 

accused was found paddling a sampan off the shores of Tj. Labian 8 

towards the open sea.  PW75 approached the sampan in his 9 

patrol vessel and brought the 10th accused and the sampan onto 10 

the patrol vessel.  PW75 said that nothing was found on the 10th  11 

accused after a body search was carried out on the 10th accused.  12 

He inspected the black sling bag found in the sampan and it 13 

contained clothes, towel, comb, hair-cream, a mirror, a lighter 14 

and a flick knife.  Apart from the flick knife, PW75 said that 15 

nothing incriminating was found inside the bag.  PW75 said he 16 

placed the 10th accused under arrest because the 10th accused did 17 

not have any valid document and did not co-operate with them 18 

when questioned about his movements and the reasons for his 19 

presence in the operation area. 20 

21.15. It was and is common knowledge and a public issue in Sabah that 21 

many Filipinos or illegal immigrants have and continued to enter 22 

Sabah from the southern Philippines without valid or proper 23 

documents.  After the intrusion at Kg. Tanduo at Lahad Datu, 24 

many illegal immigrants were rounded up and deported.  The 25 

evidence showed that the 10th accused did not produce and did 26 
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not have any valid travelling documents when arrested.  When 1 

questioned, he told PW75 that he came from Pulau Sibitu, 2 

Philippines. 3 

21.16. Based on the testimonies of PW75 and PW80, there was no direct 4 

evidence that the 10th accused was one of the armed intruders at 5 

Kg. Tanduo or that he had waged war against the King or that he 6 

had associated with or had supported the armed intruders or a 7 

member of the Royal Security Force or a member of a terrorist 8 

group.  At the time of his arrest he was paddling the sampan in 9 

the sea.  Based on the police report P457, he was arrested 10 

because he did not possess any valid documents to enter or 11 

remain in Sabah.  On the evidence adduced, he could be one of 12 

the many illegal Filipinos who had entered or left Sabah without 13 

any valid documents.   14 

21.17. However, based on the testimony of PW159 (PRW6), during his 15 

stay in Kg. Tanduo, he had seen or met some of the accused 16 

persons including the 10th accused.  PW159 identified the 10th 17 

accused sitting in the dock as one of the persons whom he had 18 

seen or met at Kg. Tanduo.  He said when he saw the 10th 19 

accused in Kg. Tanduo the 10th accused was in full army uniform. 20 

21.18. Counsel for the accused persons had challenged the testimony of 21 

PW159 and his credibility.  He was asked whether the accused 22 

persons whom he saw had a beard or moustache at the time and 23 

he said he was not sure.  I have dealt with the testimony of 24 

PW159 above. 25 
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21.19. PW159 was shown the photographs in ID2 (1-50) and he had 1 

identified Datu Agbimuddin and General Musa in these 2 

photographs.  He identified the 1st accused, 13th accused and 14th 3 

accused in the photographs and in court.  He also identified 4 

Herman in photograph in ID2(1-50).  Although the 2nd accused, 5 

3rd accused, 10th accused, 18th accused, 19th accused and 25th 6 

accused were not seen or shown in ID2 (1-50), he had identified 7 

them in court whom he said he had seen in Kg. Tanduo during his 8 

stay in Kg. Tanduo.  There was no evidence that he had been 9 

coached on the identification or he had memorized the faces of 10 

these several accused based on the photographs shown to him 11 

during his interviews with the police.  At the time of the dock 12 

identification PW159 did not have and was not given any 13 

photographs of the 2nd, 3rd, 10th, 18th, 19th and 25th accused.  14 

21.20. Based on the testimony of PW159, the 10th accused was seen 15 

together with the armed intruders in Kg. Tanduo.  He was in 16 

camouflaged uniform.  The armed intruders occupied Kg. Tanduo 17 

to claim Sabah to belong to the Sultanate of Sulu and North 18 

Borneo by force.  He had participated in the activities of the RSF 19 

in Kg. Tanduo.  They came prepared with firearms, ammunitions, 20 

uniforms and flags.  He did not say that he was cheated or forced 21 

to be wearing the uniform or to be in Kg. Tanduo.  He had been 22 

in Kg. Tanduo since 12.2.2003.  He chose not to produce his 23 

S.112 statement or confession during the prosecution’s case to 24 

explain that he was not a member of the RSF or not waging war.  25 

He did not leave Kg. Tanduo before the skirmish on 1.3.2013.  26 

Instead he was padding the sampan when he was arrested on 27 
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12.3.2013.  Apparently, it was an attempt to return to the 1 

Phillipines and to escape from being arrested.  In this respect, I 2 

refer to s.8 of the Evidence Act. 3 

21.21. Based on the facts and surrounding circumstances, the 10th 4 

accused was a member of the RSF of the Sultanate of Sulu and 5 

North Borneo.  He was one of them and a member of a terrorist 6 

group who had occupied Kg. Tanduo.  They were there to claim 7 

Sabah to belong to the Sultanate of Sulu and North Borneo by 8 

force.  The RSF at Kg. Tanduo had waged war against the King. 9 

21.22. The prosecution had made out a prima facie case against the 10th 10 

accused under s.121 and s.130KA of the Penal Code and ordered 11 

to enter defence. 12 

22. Evidence against the 13th Accused 13 

22.1. The 13th accused was charged under s.121 and s.130KA of the 14 

Penal Code.  He pleaded not guilty to both amended charges.  15 

The two amended charges read as follows: 16 

1st amended charge 17 

“Bahawa kamu, dari 12 Februari 2013 hingga 4 Mac 18 

2013, di Kampung Tanduo, di Lahad Datu, dalam 19 

Daerah Lahad Datu, dalam Negeri Sabah, telah 20 

melancarkan peperangan terhadap Yang di-Pertuan 21 

Agong, dan oleh itu, kamu telah melakukan kesalahan 22 

yang boleh dihukum did bawah seksyen 121 Kanun 23 

Keseksaan”. 24 

 25 

 26 

 27 
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2nd amended charge 1 

 2 

“Bahawa kamu, dari 12 Februari 2013 hingga 4 Mac 3 

2013, di Kampung Tanduo, di Lahad Datu, dalam 4 

Daerah Lahad Datu, dalam Negeri Sabah, adalah 5 

merupakan anggota kumpulan pengganas, dan oleh 6 

itu, kamu telah melakukan satu kesalahan yang boleh 7 

dihukum di bawah seksyen 130KA Kanun Keseksaan”. 8 

 9 

22.2. PW48 was the Platoon Commander 7 of Company C of the 17th 10 

PGA Battalion stationed at Lahad Datu.  On 12.2.2013 he was 11 

informed by his superior officer of the armed intrusion at Kg. 12 

Tanduo and that the residents of Kg. Tanduo were being 13 

evacuated.  He was instructed to prepare Company C to move to 14 

Felda Sahabat 16 the next morning.  From there he was 15 

instructed to move to the ‘rumah kongsi’ outside Kg.Tanduo, 16 

which is shown in aerial photographs marked as P156, IDD9, 17 

IDD10 and IDD11.   18 

22.3. On 17.2.2013, he and his company were instructed to conduct 19 

cordon duty at a sector at Kg. Tanduo which he described as 20 

Sector C which consisted of bushes, undulating land and hills 21 

planted with oil palms and some swampy areas.  The cordon was 22 

also manned by personnel from the 14th, 15th and 16th PGA 23 

Battalions. 24 

22.4. He said on 28.2.2013 he was informed by his superior officer that 25 

teams of VAT69 would enter Kg. Tanduo wearing PGA 26 

camouflaged uniform.  He said on 1.3.2013 at about 11.00 a.m., 27 

while on cordon duty, he heard repeated gunfires from Kg. 28 

Tanduo.  He and his company were instructed to move forward to 29 
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the location of the VAT69 commandos to retrieve the body of a 1 

police officer who had been shot and to assist another who was 2 

injured to a police vehicle.  After that they returned to their 3 

cordon duty.   4 

22.5. PW48 said that on 4.3.2013 at about 3.40 p.m. he received 5 

information through his communication set that five enemies were 6 

moving towards his sector which was then manned by him and 7 

four personnel from the PGA who were all armed with M16.  He 8 

said he used his binoculars to look out for these enemies.  He said 9 

after 5 to 10 minutes, he saw three men moving tactically from 10 

tree to tree towards their position, the last man was holding an 11 

object resembling a long barrel firearm, which he said was an 12 

M16, pointing his firearm at their position, with his finger on the 13 

trigger.  He said these men were in civilian clothes. 14 

22.6. He said when these men were about 70 to 100 meters from them, 15 

and fearing for the safety of his men, he ordered his men to open 16 

fire.  One of them fell down, the man with the firearm ran away 17 

while the other man moved forward with his hands raised 18 

shouting “Felda, Felda.”  PW48 ordered his men to stop shooting, 19 

waved at this man to move forward instructing him in Bahasa 20 

Malaysia which he did not understand.   21 

22.7. PW48 then instructed this man in English to put his hands behind 22 

his head.  His men then took hold of him, tied his hands and 23 

asked him to lie down on the ground.  PW48 made a body search 24 

and found two talismans on him, one around the neck and one 25 
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around the waist.  He said he threw these to the grounds because 1 

his men told him it was bad luck to keep these talismans. 2 

22.8. PW48 then questioned this man in English who told him that he 3 

was not from Felda. He said he did not understand Bahasa 4 

Malaysia, his name is Virgillo and his rank was Major.  PW48 5 

informed his superior officer of the incident who instructed him 6 

not to go and search for the other two men in case of enemy 7 

snipers.  He was instructed to bring this man to Subtek PGA to 8 

hand over the man to ACP Zulkifli from SB and then to return to 9 

his sector at the cordon area.  He said he did not make any police 10 

report because he was not instructed to do so. 11 

22.9. He said on 5.3.2013 he and his men were instructed to retreat 12 

from the cordon area because the armed forces would commence 13 

mortar and aerial bombardments at about 7.00 a.m. against the 14 

armed intruders in Kg. Tanduo. 15 

22.10.  PW48 identified Virgillo whom he arrested as the 13th accused 16 

sitting in the dock.  He was asked whether he could identify 17 

Virgillo if he was to be shown some photographs and he said he 18 

could.  PW48 was shown ID2 (1-50) and he identified Virgillo in 19 

photographs 16, 21, 22, 24, 25 and 48 of ID2 (1-50) by placing a 20 

yellow dot in each of these six photographs on a person shown in 21 

the photographs as the 13th accused.  In photograph 16, the 13th 22 

accused was seen wearing a white t-shirt with the words “North 23 

Borneo Sultanate Republic”.  In photograph 22, the 13th accused 24 

was wearing the white t-shirt.       25 
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22.11. In cross-examinations, it was put to PW48, but he disagreed, that 1 

the 13th accused and the other man who was shot and fell down 2 

were used as human shields by the man holding the firearm.  It 3 

was put to him that the man holding the firearm with his finger on 4 

the trigger was ready to shoot them including the 13th accused if 5 

they tried to escape, to which PW48 did not agree.  It was also 6 

put to him that the 13th accused was a reluctant person in Kg. 7 

Tanduo and the first opportunity he had to escape was when he 8 

saw the PGA personnel and that was why he walked towards 9 

PW48 and his men even though there was a great risk of him 10 

being shot, and again PW48 disagreed. 11 

22.12. Based on the cross-examinations of PW48, it was not in dispute 12 

that the 13th accused was seen and had been identified by PW48 13 

in six photographs in ID2 (1-50).   These photographs were taken 14 

on the 15th and 16th of February, 2013 at Kg. Tanduo, shortly 15 

after the armed intruders occupied Kg. Tanduo.  In photograph 16 

no. 16, he was wearing the t-shirt with the words “North Borneo 17 

Sultanate Sulu” on it.  In the photograph he was seen together 18 

with other intruders in Kg. Tanduo.  He had participated in the 19 

activities of the armed intruders in Kg. Tanduo. 20 

22.13. On 4.3.2013 the 13th accused was arrested at the cordon put up 21 

by the PGA at Kg. Tanduo.  This was three days after the 22 

skirmishes between the VAT 69 and the armed intruders at Kg. 23 

Tanduo.  If the 13th accused was a reluctant recruit or reluctant 24 

member of the Sultanate of Sulu and North Borneo or was forced 25 

to be in Kg. Tanduo, he had ample opportunities to escape and 26 
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surrender to the police bearing in mind that leaflets were dropped 1 

in and around Kg. Tanduo on 25th and 27th of February, 2013 2 

asking them to surrender.  From 12.2.2013 to 4.3.3013, the 13th 3 

accused did not escape or tried to escape or surrendered to the 4 

police. 5 

22.14. On 4.3.2013, when he was arrested, after he moved forward, 6 

raising his hands and shouted “Felda, Felda”, he was not holding 7 

in his hands and did not produce any of the leaflets which were 8 

dropped in and around Kg. Tanduo to show that he wanted to 9 

surrender to the police.  Clearly he had no choice but to surrender 10 

after PW48 and his men had opened fire at them which fell one of 11 

them and the other holding the firearm had run away.     12 

22.15. PW159 (PRW6) had testified that during his stay in Kg. Tanduo, 13 

Herman told him the names of Hj Musa, Agbimuddin, Patuladu, 14 

Aiman, Holland, Salib, Yassin, Tani, Julhan, Atik, Totoh, Harry and 15 

Kakeng.  He said he had seen them and able to identify them.  16 

PW159 identified Patulada in court as the 13th accused.  He also 17 

identified the 13th accused in photograph 16 of ID2 (1-50).   18 

22.16. On evidence adduced, the 13th accused had occupied Kg. Tanduo 19 

together with the RSF of the Sultanate of Sulu and North Borneo.  20 

They were there to claim Sabah to belong to the Sultanate of Sulu 21 

and North Borneo, by force, which they did in the skirmishes with 22 

the VAT 69 in Kg. Tanduo on 1.3.2013.  The RSF had waged war 23 

against the King.  Their actions, and his involvements with them, 24 

had prejudiced the national security of the country.  Although 25 

there was no evidence of his direct involvement in the skirmishes, 26 
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the 13th accused being a member of the RSF in Kg. Tanduo had 1 

waged war against the King.  Being a member of the RSF which 2 

had waged war against the King, he was a member of a terrorist 3 

group. 4 

22.17. Based on the evidence adduced, the provisions of s.121 and 5 

s.130KA of the Penal Code and the authorities cited, the 6 

prosecution had made out a prima facie case against the 13th 7 

accused.  He was called to enter his defence. 8 

23. Evidence against the 14th Accused 9 

23.1. The 14th accused was charged under s.130KA of the Penal Code.  10 

The amended charge read as follows: 11 

Amended charge 12 

“Bahawa kamu, dari 12 Februari 2013 hingga 2 Mac 13 

2013, di Kampung Tanduo, di Lahad Datu, dalam 14 

Daerah Lahad Datu, dalam Negeri Sabah, adalah 15 

merupakan anggota kumpulan pengganas, dan oleh 16 

itu, kamu telah melakukan satu kesalahan yang boleh 17 

dihukum di bawah seksyen 130KA Kanun Keseksaan”. 18 

 19 

23.2. On 12.2.2013, PW59 was a Platoon Commander 1 of Company A 20 

of the 16th PGA Battalion based at Kinarut, Sabah.  He said that as 21 

a result of the armed intrusion at Kg. Tanduo, on 13.2.2013 he 22 

and his men were mobilized to Martek PGA, Felda Sahabat 16, 23 

Lahad Datu.  On 14.2.2013 he and his men were moved to 24 

Subtek PGA at Kg. Tanduo.  On 17.2.3013 he and his men were 25 

instructed to carry out cordon duty together with other personnel 26 

from the 14th, 15th and 17th PGA Battalions.  He and his men were 27 



 
[PUBLIC PROSECUTOR   

v. TWU-45SO-1/3-2013 & 29 ors] 
 

(205) 

assigned to a sector of the cordon around Kg. Tanduo, near to 1 

the beach. 2 

23.3. PW59 said that on 2.3.2013 at about 7.20 p.m. while he and his 3 

men were carrying out beach patrol, he saw a man, about 30 to 4 

50 metres from him, walking at the beach from the direction of 5 

Kg. Tanduo towards Kg. Sg. Merah.  He instructed his men to 6 

take position and ready to ambush this man.  He said he shouted 7 

“berhenti Polis.”  He said the man probably did not hear him 8 

shouting because of the sound of the wind and waves.  He 9 

shouted a second time and the man turned around and ran away 10 

towards Kg. Tanduo. 11 

23.4. He said he chased after this man.  As he came near, he jumped at 12 

him and both of them fell down.  He said the man struggled and 13 

tried to escape but he managed to tie his hands using cable tie.  14 

After the arrest, he found that the man had a sling bag, slung 15 

across his body from the left shoulder.  He said for security 16 

reason he did not search this man or the bag at the beach 17 

because it was dark.  He informed his superior officer of the 18 

arrest who instructed him to bring the man back to Martek PGA at 19 

Felda Sahabat. 20 

23.5. At Martek PGA, PW59 inspected the bag and found it contained a 21 

bottle of deodorant, a bottle of fragrance, a belt, a wallet, a 22 

brown handkerchief, some money, a phone charger and a leaflet 23 

with the heading “Dan Gumuwa”.  He handed over this man and 24 

the bag together with its contents to two police personnel on duty 25 

at Martek PGA, one being Cpl. Martin, and went back to his sector 26 
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at the cordon at Kg. Tanduo.  He gave instructions to Cpl. Martin 1 

to have custody of the bag until he returned to lodge a police 2 

report on the arrest. 3 

23.6. PW59 said that he had to return to the cordon area to meet and 4 

brief personnel from the ATM led by PW25 on 3.3.2013, who were 5 

there to assist the PGA in carrying out the cordon at Kg. Tanduo.  6 

On 4.3.2013 PW59 lodged the police report at Cenderwasih Police 7 

Station.  The police report was tendered as exhibit P303.  In the 8 

police report it stated the time of arrest at 720hrs.  PW59 said he 9 

discovered the mistake because he arrested the man at 7.20 p.m.  10 

He said he called the police station asking them to correct the 11 

mistake.  He said he could not remember the name of the 12 

policeman whom he talked to on the phone. 13 

23.7. After he had lodged the report, he handed the man and the bag 14 

to a police officer (PW123).  PW59 identified this man whom he 15 

arrested as the 14th accused sitting in the dock.  16 

23.8. PW59 was shown ID2(1-50) and asked whether the 14th accused 17 

was in any of the photographs.  PW59 pointed to a photograph 18 

marked as ID2(17).  He placed a yellow dot on a person wearing 19 

a camouflaged cap, camouflaged shirt and jeans in the 20 

photograph as the 14th accused known as Aiman Bin Radie.  He 21 

said the 14th accused had a barong worn at his back.      22 

23.9. PW59 was asked and answered that he could identify the sling 23 

bag which he seized on that night.  He was shown a sling bag and 24 

identified it as the sling bag which he seized.  It was tendered as 25 
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exhibit P304.  He was also asked to identify the items found inside 1 

the bag.  PW59 approached the exhibit tables, selected a clear 2 

plastic package, referred to and read out the writings and 3 

markings on a label inside the package and then took out the 4 

deodorant which he said he found inside the sling bag.  The 5 

plastic package was tendered as exhibit P305A and the deodorant 6 

together with the label was tendered as P305B.  PW59 repeated 7 

the process in identifying the other items which he said he found 8 

inside the sling bag.  These items were tendered as P306A to 9 

P315B. 10 

23.10. At the beginning of his cross-examinations, PW59 was asked 11 

about the date and time of the arrest of the 14th accused.  It was 12 

put to him that he did not arrest the 14th accused on 2.3.2013 at 13 

7.20 p.m. because based on another police report which was 14 

produced and marked as IDD76 that the 14th accused was 15 

arrested on 3.3.2013 at 11.50 a.m. by another policeman 16 

Anasrulaah bin Mohd Yusof.  PW59 disagreed with the question 17 

put.  18 

23.11. It was put to PW59 that at the time the 14th accused was walking 19 

on the beach he was only 17 years old and was looking for 20 

security personnel in order to escape from the armed intruders at 21 

Kg. Tanduo.  It was put that at that time the 14th accused had put 22 

a copy of the leaflet ‘Safe Passage Dan Gumuwa’ in his sling bag.  23 

It was put that the 14th accused after discovering PW59 to be a 24 

security personnel was extremely relieved and made it clear to 25 

PW59 that the 14th accused was trying to escape from the 26 
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intruders.  PW59 disagreed with these questions.  It was also put 1 

to him that the 14th accused had given similar statements to the 2 

police that he was trying to escape from the intruders and PW59 3 

said that he did not know about the statements given.    4 

23.12. The first issue raised was on the date and time of arrest of the 5 

14th accused.  It was put to PW59 that he did not arrest the 14th 6 

accused and he did not arrest the 14th accused on 2.3.2013 at 7 

7.20 p.m. as he had testified.  It was submitted that the 8 

purported arrest by PW59 could not be true because based on 9 

IDD 76 that the 14th accused was arrested by Constable 10 

Anasrulaah bin Modh Yusof on 3.3.2013 at 11.50 a.m.   11 

23.13. During the prosecution’s case, the police report identified as 12 

IDD76 had not been tendered as an exhibit and Constable 13 

Anasrulaah had not been called to testify on his arrest of the 14th 14 

accused.  At the end of the prosecution’s case, the only evidence 15 

of the arrest of the 14th accused was that of PW59 i.e. that he 16 

had arrested the 14th accused on 2.3.2013 at 7.20 p.m. at the 17 

beach at Kg. Tanduo.  Although there were some disputes on the 18 

date and time of the arrest and whether PW59 had arrested the 19 

14th accused, based on the cross-examinations, there was in fact 20 

no dispute that the 14th accused had been arrested by the police 21 

and had been charged in court. 22 

23.14. The evidence showed that PW59 had arrested the 14th accused 23 

and had seized the black sling bag containing several items 24 

including the deodorant and the bottle of perfume.  When the 25 

prosecution applied to produce and tender the bag and its 26 
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contents as exhibits through PW59, the defence did not object to 1 

them as the items seized by PW59 or that the items were not 2 

admissible as exhibits through PW59. 3 

23.15. It was submitted that the 14th accused was at that time only 17 4 

years old and intended to run away from the armed intruders at 5 

Kg. Tanduo.  He had put a copy of the ‘safe passage’ inside his 6 

sling bag and intended to surrender to the police.  It was 7 

submitted that he had given a statement as such after his arrest 8 

and this supported his contention that he had nothing to do with 9 

the armed intruders in Kg. Tanduo. 10 

23.16. Although it was not in dispute that a copy of the ‘safe passage’ 11 

was found inside his sling bag and he was not armed when he 12 

was arrested, the evidence showed that at the time of his arrest 13 

he did not hold in his hand or wave or produce the safe passage 14 

to indicate that he wanted to surrender to the police.  He did not 15 

tell PW59 that he wanted to surrender to him or to the police.  16 

Based on what PW59 had said that the 14th accused had run away 17 

and struggled with him, that was not consistent with his conduct 18 

of his intention to surrender to the police.  19 

23.17. Further, although it was submitted that the 14th accused had 20 

given a statement to the police that he wanted to surrender, he 21 

did not tender his statement as exhibit and his statement was not 22 

produced in court.  The 14th accused had yet to give evidence or 23 

explain his role or his presence in Kg. Tanduo or whether he was 24 

a member of the RSF of the Sultanate of Sulu and North Borneo 25 

or whether he was a member of a terrorist group. 26 
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23.18. Based on the photograph referred to as ID2(17), the 14th accused 1 

was seen in the photograph taken in Kg. Tanduo on 16.2.2013.  2 

In the photograph he participated in the activities together with 3 

some of the intruders in Kg. Tanduo.  Based on this photograph, 4 

he had been in Kg. Tanduo since 16.2.2013 until he was arrested 5 

at the beach at Kg. Tanduo on 2.3.2013 by PW59.  He had yet to 6 

explain his purpose or why he was in Kg. Tanduo or the purpose 7 

of the armed intruders in Kg. Tanduo, bearing in mind that many 8 

of them were in camouflaged uniform and heavily armed.  During 9 

that time he did not try to run or ran away.  He had ample time 10 

and opportunity but did not do so.  His arrest was one day after 11 

the deadly skirmishes between the VAT 69 commandos and the 12 

armed intruders at Kg. Tanduo on 1.3.2013.   13 

23.19. Since 16.2.2013, the 14th accused was in Kg. Tanduo together 14 

with the armed intruders from the RSF of the Sultanate of Sulu 15 

and North Borneo who had occupied Kg. Tanduo.  They were 16 

there to claim Sabah to belong to the Sultanate of Sulu and North 17 

Borneo by force.  Obviously he was one of them and in Kg. 18 

Tanduo to claim Sabah by force.  There was no evidence to the 19 

contrary that he was not there on 1.3.2013, the day of the 20 

skirmishes between the VAT 69 and the armed intruders in Kg. 21 

Tanduo which resulted in casualties. 22 

23.20. As stated above, I have ruled that the armed intruders from the 23 

RSF of the Sultanate of Sulu and North Borneo who had intruded 24 

and occupied Kg. Tanduo were members of and belonged to a 25 

terrorist group.  Based on the skirmishes at Kg. Tanduo, Kg. 26 
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Simunul, Tg. Batu, Tj. Labian and Sg. Merah, they had waged war 1 

against the King.  Based on the evidence, the 14th accused 2 

belonged to the RSF of the Sultanate of Sulu and North Borneo 3 

which was a terrorist group.  He was a member of that terrorist 4 

group.  Therefore the prosecution had made out a prima facie 5 

case against the 14th accused under s.130KA of the Penal Code 6 

and ordered to enter defence. 7 

24. Evidence against the 16th Accused 8 

24.1. The 16th accused was charged under s.121 and s.130KA of the 9 

Penal Code.  The two charges were amended and re-amended. 10 

The two re-amended charges read as follows: 11 

1st re-amended charge 12 

“Bahawa kamu, dari 12 Februari 2013 hingga 1 Mac 13 

2013, di Jalan Pinggir Bakau, di Kampung Bakau, 14 

dalam Daerah Semporna, dalam Negeri Sabah, telah 15 

melancarkan peperangan terhadap Yang di-Pertuan 16 

Agong, dan oleh itu, kamu telah melakukan satu 17 

kesalahan yang boleh dihukum di bawah seksyen 121 18 

Kanun Keseksaan”. 19 

 20 

2nd amended charge 21 

 22 

“Bahawa kamu, dari 12 Februari 2013 hingga 1 Mac 23 

2013, di Jalan Pinggir Bakau, di Kampung Bakau, 24 

dalam Daerah Semporna, dalam Negeri Sabah, adalah 25 

merupakan anggota kumpulan pengganas, dan oleh 26 

itu kamu telah melakukan satu kesalahan yang boleh 27 

dihukum di bawah seksyen 130KA Kanun Keseksaan”. 28 

 29 

24.2. As stated above, on 12.3.2013, PW49 had prepared the 30 

applications for communications interceptions to gather 31 
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intelligence and evidence in respect of several suspects based on 1 

the phone numbers used by them.  The name of Al Wazir Bin 2 

Osman @ Abdul (16th accused) and the phone number 012-3 

8284091 allegedly used by him were included in these 4 

applications (see P234 to P 248). 5 

24.3. The evidence showed that the police, after obtaining 6 

authorizations, commenced the communications interceptions 7 

which were carried out by the processors namely PW132, PW134, 8 

PW135 and EZ under the supervision of PW89. Based on the 9 

information obtained from the interceptions, several SB officers 10 

including PW33, PW34, PW50, PW51, PW64 and PW95 were 11 

involved in tracing and in arresting Al Wazir. 12 

24.4. PW33 testified that he was given some phone numbers including 13 

that of Datu Agbimuddin to perform analysis and he found out 14 

that eight lines were identified to be most active in 15 

communicating with Datu Agbimuddin in the context of the 16 

intrusion at Kg. Tanduo.  He identified the users of these phone 17 

numbers as Salib, Julham and a person known as Iman Tua.  He 18 

and a team of SB officers were assigned to Lahad Datu to trace 19 

and track these and other persons.  20 

24.5. He said that on 19.2.2013 they attended a briefing on their 21 

assignments to gather intelligence on Iman Tua, Salib and 22 

Julham.  He said Iman Tua was appointed by Datu Agbimuddin as 23 

the Panglima of Semporna under the Sulu Sultanate.  He said 24 

based on the phone analysis, one person identified as Al Wazir 25 
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also known as Panglima Adul had frequently contacted Iman Tua.  1 

He said they also gathered intelligence on Al Wazir.  2 

24.6. The intercepted conversations made on the phone number 012-3 

8284091 purportedly used by the 16th accused are set out in the 4 

summaries tendered as exhibits P471A to P471J.  Based on a 5 

search with MAXIS tendered as P604, this phone number was a 6 

prepaid line registered in the name of Abdul Kadir bin Uddil @ 7 

Evel. It was activated on 8.5.2011 and disconnected on 8 

22.5.2013.  Evel was not called as a witness.  Did the 16th 9 

accused use this phone number?  10 

24.7. PW33 said they used instrument to trace the phone signals used 11 

by the suspects.  They then tracked the signals to determine the 12 

locations of the suspects, the places frequented and whether it 13 

was their place of abode, to observe their movements and to take 14 

photographs of their movements, the places and the people they 15 

met. 16 

24.8. PW33 said that on 1.3.2013 at about 12.00 noon at IPD 17 

Semporna, he supplied information on the location and physical 18 

description such as his appearance, height, built and skin colour 19 

of Al Wazir to PW64. 20 

24.9. PW64 testified that on 1.3.2013 he was instructed by PW33 to 21 

arrest a suspect by the name of Al Wazir and PW33 gave him the 22 

physical description of Al Wazir who was at Kg. Bakau, in 23 

Semporna. He said PW33 also showed him a photograph of Al 24 
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Wazir and he left for Kg. Bakau at about 12.00 noon in a vehicle 1 

together with Cpl Mohd Faizal.   2 

24.10. He said on the way to Kg. Bakau, he saw Al Wazir by the road 3 

side talking to two men.  He stopped the vehicle and they 4 

approached Al Wazir. They introduced themselves as policemen 5 

and told him that he was under arrest.  He said another vehicle, 6 

with two policemen inside, came to assist them in the arrest.  He 7 

identified Al Wazir in court as the 16th accused.  It was not in 8 

dispute that the 16th accused was arrested based on the signal 9 

traced of the phone purportedly used by him and which was 10 

tracked to his location where he was arrested.  11 

24.11. PW64 testified that he searched Al Wazir and found a black 12 

Samsung GTE 1080F handphone from the left trouser pocket of 13 

his blue jeans.  This phone was tendered as exhibit P346C.  The 14 

prosecution did not lead any evidence on the IMSI, IMEI or ICC of 15 

this phone and phone number to link him as the user of this 16 

phone number.  As stated above, the prosecution did not refer to 17 

nor explain the significance of the data extracted from the phone. 18 

24.12. PW64 brought Al Wazir to IPD Semporna and handed him and the 19 

phone to a Cpl Salmi bin Sijo.  He said he did not lodge a police 20 

report on the arrest and seizure because he was not instructed to 21 

do so.   22 

24.13. The evidence showed that the report was lodged by the late ASP 23 

Michael Padel on 1.3.2013, the same date of the arrest.  The late 24 

ASP Michael Padel was killed in the skirmishes at Kg. Simunul on 25 
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2.3.2013.  This report was tendered as exhibit D36 by the 1 

defence.  The 16th accused was re-arrested under SOSMA via a 2 

Tg. Aru Police report 1129/13 which was tendered as exhibit 3 

P459, previously as IDD37. 4 

24.14. In item 1 of P471A, a person known as ‘L/Sabah’ using this phone 5 

number had spoken to Datu Agbimuddin on 14.2.2013.  The 6 

processors could not identify the user of this phone number until 7 

20.2.2013 where he was identified as Adu (see Item 1 of P471C).  8 

Since then the processors had identified the user of this phone 9 

number as Adu.  Based on these summaries, the user of this 10 

phone number identified as Adu had spoken to Datu Agbimuddin 11 

on several occasions.  Was this Adu the 16th accused?  In Item 2 12 

of P471H Datu Piah had spoken to Adu.  In Item 3 of P471H, 13 

PW134 identified the caller as Datu Piah who addressed the user 14 

or receiver of this phone number as Al Wajir Osman @ Abdul.  15 

PW134 testified that Adu and Al Wajir Osman @ Abdul was the 16 

same person. 17 

24.15. Based on the testimony of PW165, the 16th accused is the cousin 18 

of Sultan Esmail Kiram, Datu Agbimuddin and Datu Piah and an 19 

uncle of the 20th accused.  Based on the conversations, Datu Piah 20 

was familiar with the 16th accused and 20th accused.  It also 21 

showed that the 16th accused knew Iman Tua (see P471H).  On 22 

the evidence adduced, there was nothing to suggest that PW132, 23 

PW134 and PW135 had made up or fabricated the contents in the 24 

summaries prepared by them.  There was nothing to indicate that 25 

these summaries prepared by them are not accurate or incorrect.  26 



 
[PUBLIC PROSECUTOR   

v. TWU-45SO-1/3-2013 & 29 ors] 
 

(216) 

During the armed intrusion the 16th accused had telephone 1 

conversations with Datu Agbimuddin, Datu Piah and Iman Tua 2 

and giving support to the cause.  3 

24.16. As stated above, PW165 (PRW7), the wife of the 20th accused, 4 

who is the son of Sultan Esmail Kiram, had testified that her 5 

husband was appointed the Chief of Staff of the Royal Security 6 

Force of the Sultanate of Sulu and North Borneo.    She said the 7 

16th accused had been appointed a Panglima of the Sultanate of 8 

Sulu and North Borneo assigned to Semporna. 9 

24.17. She had testified that Datu Agbimuddin did not agree to her 10 

husband appointed as the Chief of Staff of the RSF because Datu 11 

Agbimuddin wanted to appoint General Musa as the Chief of Staff.  12 

As a result there was ‘a conflict’ as she put it or misunderstanding 13 

between Sultan Esmail and Datu Agbimuddin.   She said Panglima 14 

Tani, Panglima Al Wazir and Panglima Salib switched their loyalty 15 

to Datu Agbimuddin.   16 

24.18. As stated above, I have ruled that this misunderstanding had 17 

been resolved in 2005.  Based on the conversation in Item 1 of 18 

P471A on 14.2.2013, it confirmed that there was no further 19 

misunderstanding between Sultan Esmail and Datu Agbimuddin.  20 

Datu Agbimuddin and others involved in the intrusion had to wait 21 

for the decisions of the Sultan. These could be discerned in the 22 

several conversations set out in the summaries tendered as 23 

P471A to P480C.  Again, there were no merits in the submission 24 

that the armed intruders led by Datu Agbimuddin was a renegade 25 
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faction of the RSF which did not have the support of Sultan Esmail 1 

in the way they did in claiming Sabah belonging to them. 2 

24.19. The evidence showed that Datu Agbimuddin led a group of about 3 

200 armed men and women from the Sultanate of Sulu and North 4 

Borneo to occupy Kg. Tanduo to claim Sabah belonging to them 5 

by force.  The evidence showed that they had waged war against 6 

the King.  I have stated above that based on their acts and 7 

threats which prejudiced the national security of this country that 8 

they were terrorists. 9 

24.20. The 16th accused, being a Panglima of the RSF of the Sultanate of 10 

Sulu and North Borneo and related to and had contacts with Datu 11 

Agbimuddin, Datu Piah and the 20th accused, knew of the armed 12 

intrusion and that the armed intruders of the RSF were prepared 13 

to wage war against the King.  He had associated with and 14 

supported them in waging war against the King. The evidence 15 

showed that he had also associated with Iman Tua who was 16 

wanted by the police and who was hiding in Kg. Simunul which 17 

resulted in casualties following the skirmishes in Kg. Simunul. 18 

These made him a member of that terrorist group. 19 

24.21. On the evidence adduced, the prosecution had made out a prima 20 

facie case against the 16th accused under s.121 and s.130KA of 21 

the Penal Code. He had been called to enter defence.  22 

25. Evidence against the 17th Accused 23 

25.1. The 17th accused was arrested on 14.3.2013 at about 8.00 p.m. in 24 

a double-storey terrace house at No.3, Taman Keliah 1, Kg. Perigi, 25 
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Semporna.  The 17th accused was charged under s.121 and 1 

s.130KA of the Penal Code. The two amended charges against 2 

him read as follows: 3 

 1st amended charge 4 

 “Bahawa kamu, dari 12 Februari 2013 hingga 14 Mac 5 

2013, di Kampung Perigi, dalam Daerah Semporna, 6 

dalam Negeri Sabah, telah melancarkan peperangan 7 

terhadap Yang di-Pertuan Agong, dan oleh itu, kamu 8 

telah melakukan satu kesalahan yang boleh dihukum 9 

di bawah seksyen 121 Kanun Keseksaan”. 10 

 11 

2nd amended charge 12 

 13 

 “Bahawa kamu, dari 12 Februari 2013 hingga 14 Mac 14 

2013, di Kampung Perigi, dalam Daerah Semporna, 15 

dalam Negeri Sabah, adalah merupakan anggota 16 

kumpulan pengganas, dan oleh itu kamu telah 17 

melakukan satu kesalahan yang boleh dihukum did 18 

bawah seksyen 130KA Kanun Keseksaan”. 19 

 20 

25.2. As stated above, the SB had applied to intercept the 21 

communications of several persons suspected to be involved in 22 

the armed intrusion at Kg. Tanduo in order to gather intelligence 23 

and evidence against them.  The 17th accused was on the list of 24 

suspects.  Based on the interceptions carried out, the SB traced 25 

the signals and locations of the phones used by the suspects 26 

including those of 17th and 18th accused and moved in to arrest 27 

them.     28 

25.3. PW60 was an officer with the UTK based at Bukit Aman. On 29 

1.3.2013 he was instructed to go to Lahad Datu together with 30 

some personnel from the UTK to assist the police in Ops Sulu.  On 31 
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7.3.2013 they were instructed to move to the marine base at 1 

Semporna. 2 

25.4. On 10.3.2013 he was instructed to assist PW54 to carry out an 3 

arrest on a person known as Panglima Tani (the 18th accused).  4 

He together with PW54 and some personnel from the SB attended 5 

a briefing given by PW37.  PW93 was the senior officer in charge 6 

of the operation.  His role in the operation was to put up a cordon 7 

around the house of the 18th accused, to make house to house 8 

inspections and to arrest any persons in the area without any 9 

valid identification documents.  He and his team had arrested 36 10 

persons and he lodged a report on the arrests which was 11 

tendered as exhibit P316.  During the operation he was informed 12 

by PW93 at about 10.00 a.m. that the 18th accused had been 13 

arrested. 14 

25.5. On 14.3.2013 at about 4.00 p.m. he received instructions from 15 

PW93 to arrest a person known as Abd. Hadi bin Mawan (the 17th 16 

accused).  He said he was briefed by PW93 of the physical 17 

appearance and location of this person.  He was also told that a 18 

team of SB personnel including PW50 and led by PW95 would be 19 

assisting him in the operation to arrest this person as well as 20 

identifying the communication equipment used by this person.   21 

25.6. The evidence showed that from about 3.00 p.m., on the same 22 

day, PW50 and PW51 together with some SB personnel had kept 23 

surveillance on a house at Taman Keliah.  24 



 
[PUBLIC PROSECUTOR   

v. TWU-45SO-1/3-2013 & 29 ors] 
 

(220) 

25.7. At about 7.00 p.m., on the same day, PW60 led the team to 1 

Taman Keliah to the house where the 17th accused was believed 2 

to be in.  He said the house was an intermediate terrace house 3 

with zinc fencing of 2 metres high and the gate was locked from 4 

inside with a padlock and chain. 5 

25.8. At about 8.00 p.m. he instructed his men to cut the chain and 6 

padlock with a wire-cutter.  They opened the gate, broke the door 7 

of the house and went inside the house shouting ‘Polis’.  They 8 

made a search and found there was no one on the ground floor of 9 

the house.  He went to the first floor with his men and found two 10 

men at the living room.  He said one of the men tried to go to the 11 

main bedroom and they tried to arrest this man who put up a 12 

struggle.  He said they managed to handcuff this man who looked 13 

angry for being handcuffed.  PW60 identified this man as Abd. 14 

Hadi bin Mawan based on his Malaysian identity card inside a 15 

wallet.  PW60 identified this person as the 17th accused.  16 

25.9. After that he searched the 17th accused and found on him a wrist 17 

watch, the wallet containing the identity card, a driving licence, a 18 

driving slip, 8 passport-size photographs of the 17th accused, 4 19 

electricity bills, some cash, a name card and a business card.  20 

These were produced in court and tendered as exhibits P320B to 21 

P332B.        22 

25.10. They also arrested the other man who was later identified as 23 

Saleh bin Mohd Salleh, the son-in-law of the 17th accused and the 24 

owner of the house.  He asked his men to guard the two arrested 25 

men and he went into the main bedroom and found three women 26 
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and six children inside.  He did not arrest the women and 1 

children.  2 

25.11. PW60 seized four handphones found on a table in the living room.  3 

He went out of the house to meet PW95 who asked him to hand 4 

over the 4 phones to PW51 who would identify or confirm 5 

whether the phones were used by the 17th accused.  He said 6 

PW51 told him that he had checked the 4 phones and found that 7 

one of them had the phone number used by the 17th accused.  He 8 

said PW51 returned the phones to him.   9 

25.12. He brought the 17th accused, Saleh and the items found and 10 

seized including the 4 phones to IPD Semporna.  He lodged a 11 

police report on the arrests and seizures.  This report was 12 

tendered as exhibit P317.  He prepared two handing over lists, 13 

one for the items seized from the 17th accused and the other for 14 

the items seized from Saleh (see P318 and P319). 15 

25.13. The 4 phones were produced and tendered in court as exhibits 16 

P333C, P334C, P335D and P336C.  The defence did not object to 17 

the admissibility of these phones, subject to cross-examinations.  18 

These items or exhibits were kept at the exhibit store at IPD 19 

Lahad Datu.  Subsequently the 4 phones were taken out and sent 20 

to Cyber Security Malaysia for analysis.  The prosecution tendered 21 

two analysis reports and two CDs through PW131 who conducted 22 

the analysis and prepared the CDs.  The reports and CDs were 23 

marked as exhibits P873, P875, P874 and P876.  24 
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25.14. In cross-examinations, it was put to PW60 that the 17th accused 1 

was in the living room, on the ground floor of the house, when 2 

the police entered the house and that he did not struggle or resist 3 

arrest but had submitted to the police because the police were 4 

pointing their firearms at him.  PW60 disagreed with these 5 

questions put to him. 6 

25.15. It was put to PW60 that based on evidence adduced one of the 7 

phones which were seized by him in the house on that night was 8 

used by Datu Amir Bahar (the 20th accused) at 7.02 p.m. in the 9 

house.  It was put that therefore the 20th accused should be in 10 

the house at the time of arrest.  PW60 said he did not know 11 

whether the phone was used by the 20th accused and he did not 12 

see the 20th accused in the house when they entered the house. 13 

25.16. It was put to PW60 that the 17th accused was not involved in 14 

terrorist activities or with the group of armed intruders at Kg. 15 

Tanduo or in the attack at Kg. Simunul.  It was put to him that 16 

the 17th accused was arrested because he is a Suluk and because 17 

he attended the installation of Muedzul-Lil Tan Kiram as Sultan.  18 

PW60 said he was merely following orders to make the arrest and 19 

he agreed that he did not find any firearm in the house.  20 

25.17. As stated above, PW60 did not arrest the 3 women and children 21 

found in the house.  The prosecution did not call them or Saleh as 22 

witnesses.  It was put that they should have been called to 23 

explain what happened in the house and they could testify that 24 

the 17th accused was not involved in terrorist activities or in the 25 

armed intrusion at Kg. Tanduo. 26 
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25.18. What was the evidence against the 17th accused?  The 17th 1 

accused is a Malaysian citizen and of Suluk descent.  His identity 2 

card was tendered as P322C. From evidence, apparently the 17th 3 

accused was close to the family of the Sultan of Sulu.  He had 4 

attended the installation of Muedzul-Lil Tan Kiram in 2012 in the 5 

Philippines and the 20th accused was identified to have used the 6 

phone number of the 17th accused in one of the conversations 7 

intercepted by the police.  Assuming these were true, did these 8 

make him a member of a terrorist group and had waged war 9 

against the King? 10 

25.19. The prosecution relied on the phone conversations which were 11 

intercepted to establish his involvement in this case.  The 12 

evidence showed that on 15.2.2013 PW45 had applied to 13 

intercept one phone number 011-25259482 believed to be used 14 

by the 17th accused.  The prosecution had produced the 15 

summaries of the phone conversations intercepted on 14.3.2013.  16 

These were tendered as P476.   17 

25.20. P476 set out the summaries of six phone conversations using the 18 

phone number 011-2525 9482 intercepted by the SB.  The first 19 

summary was in respect of a call made on 14.3.2013 at 4.02 p.m.  20 

The caller was only known as a ‘lelaki Sabah’ but believed to be 21 

Datu Amir Bahar (the 20th accused) and the receiver was 22 

identified as ‘Lelaki Sabah (2)’.  It was an ordinary phone 23 

conversation.  The second call was made at 5.19 p.m. by a ‘lelaki 24 

Sabah’ but believed to be Datu Bahar, otherwise known as Datu 25 

Amir Bahar.  The receiver was recorded as ‘Wanita Sabah’.  The 26 
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conversation was about cough medicine.  The third and fourth 1 

phone calls were between a ‘Lelaki Sabah’ but believed to be Datu 2 

Amir Bahar and a ‘Wanita Sabah’ using the phone number 010-3 

782 7467.  4 

25.21. The fifth call in the summaries was at 7.20 p.m. made by a ‘Edi’ 5 

and a Wanita Sabah and a person known as ‘Haji’.  This call was a 6 

follow up from the third and fourth calls where ‘Haji’ was looking 7 

for ‘Edi’, also referred to as Pak Edi.  In the conversation 8 

‘Haji’asked where was Abraham and Edi answered that Abraham 9 

was in Kg. Batu.  Haji told Edi that some commando had found 10 

buried firearms in Bangau-Bangau. It was not Edi who had given 11 

this information about the buried firearms.  12 

25.22. PW50 had testified that he had put the house under surveillance 13 

since 3.00 p.m.  He did not see anyone entered or left the house 14 

between 3.00 p.m. and 8.00 p.m.  He did not see the 20th 15 

accused entered or left the house between those times. These 16 

calls were made shortly before the 17th accused was arrested. 17 

When he was arrested, the 20th accused was not found in the 18 

house. The 20th accused clearly did not and could not have used 19 

this phone number believed to be used by the 20th accused at the 20 

material time.  21 

25.23. The identification of Datu Bahar as the user could not be correct 22 

and the processors were unable to identify the users of this phone 23 

number.  It raised some doubts on the users who had used this 24 

phone number.  The prosecution did not lead any evidence of the 25 
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IMSI, IMEI or ICC of the phones seized from the house to confirm 1 

who used them or whether the 17th accused had used them. 2 

25.24. The 17th accused was arrested in the house of his son-in-law who 3 

was also arrested at the same time. There was no evidence that 4 

they were in Kg. Tanduo or that they were with the armed 5 

intruders.  There was no evidence that they were involved in the 6 

skirmishes in Kg. Tanduo or in Kg. Simunul. 7 

25.25. Although he was a member of the RSF of the Sultanate of Sabah 8 

and North Borneo, there was no direct or circumstantial evidence 9 

that he was involved in planning or participated in the war or that 10 

he had waged war against the King. 11 

25.26. During the trial, PW165 (PRW7) was asked to identify members of 12 

the RSF (Royal Sulu Force) who might be in the accused dock in 13 

court. PW165 identified the 17th accused as a member of the RSF.   14 

25.27. In her cross-examinations, it was put to her by counsel on behalf 15 

of her husband (20th accused), that according to the 20th accused 16 

although the 5th, 6th and 17th accused persons joined Datu 17 

Agbimuddin Kiram’s group after the split in 2004 or 2005, in 2011 18 

these three transferred (their loyalty) to Raja Muda Muedzul Laill 19 

Tan Kiram also known as Datu Butch.  She answered she knew 20 

Datu Butch but she did not know whether the 5th and 6th accused 21 

transferred to Datu Butch.  She did not say that the 17th accused 22 

had transferred to Datu Butch. 23 

25.28. PW165 was asked a similar question by counsel for the 17th 24 

accused and she again answered that the 17th accused was a 25 
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member of RSF of the Sultanate of Sulu and North Borneo.  When 1 

she was shown the photograph of the 17th accused attending the 2 

installation of Datu Butch, she said she did not know his 3 

involvement with Datu Butch.   4 

25.29. Although the defence tried to create some doubts, based on the 5 

testimony of PW165, the 17th accused was a member of the RSF 6 

of the Sultanate of Sulu and North Borneo. This made him a 7 

member of that terrorist group.  He was a supporter of Datu 8 

Agbimuddin who led the armed intruders in Kg. Tanduo.  PW165 9 

is the wife of the 20th and knew the 17th accused.  Her testimony 10 

as such was not seriously challenged by the defence. There was 11 

no evidence to the contrary.   12 

25.30. For the reasons given, the prosecution had failed to make out a 13 

prima facie case against the 17th accused under s.121 of the Penal 14 

Code. He was acquitted and discharged as such. 15 

25.31. However the prosecution had made out a prima facie case against 16 

the 17th accused under s.130KA of the Penal Code. He had been 17 

called to enter his defence to this charge. 18 

26. Evidence against the 18th Accused 19 

26.1. The 18th accused was arrested on 10.3.2013 at about 9.00 a.m. 20 

by PW54.  He was charged under s.121 and s.130KA of the Penal 21 

Code.  The two amended charges against him read as follows: 22 

1st amended charge 23 
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“Bahawa kamu, dari 12 Februari 2013 hingga 10 Mac 1 

2013, di Kampung Perigi, dalam Daerah Semporna, 2 

dalam Negeri Sabah, telah melancarkan peperangan 3 

terhadap Yang di-Pertuan Agong, dan oleh itu, kamu 4 

telah melakukan satu kesalahan yang boleh dihukum 5 

di bawah seksyen 121 Kanun Keseksaan”. 6 

 7 

2nd amended charge 8 

 9 

“Bahawa kamu, dari 12 Februari 2013 hingga 10 Mac 10 

2013, di Kampung Perigi, dalam Daerah Semporna, 11 

dalam Negeri Sabah, adalah merupakan anggota 12 

kumpulan pengganas, dan oleh itu kamu telah 13 

melakukan satu kesalahan yang boleh dihukum di 14 

bawah seksyen 130KA Kanun Keseksaan”. 15 

 16 

 17 

26.2. The evidence showed that a person known as Tani (18th accused) 18 

was suspected to be involved in the armed intrusion at Kg. 19 

Tanduo.  He was believed to be using two phone numbers 012-20 

8388304 and 012-8659270. He was included in the list for his 21 

phone numbers to be intercepted. 22 

26.3. Arising from the interceptions carried out, his phone signals were 23 

traced and tracked to Kg. Perigi, Semporna.  Accordingly, the 24 

police carried out an operation to arrest him.  25 

26.4. PW54, an officer of the UTK, was instructed by PW93 to go to 26 

Lahad Datu to monitor the incident at Lahad Datu and to prepare 27 

reports to the UTK Commander.  On 23.2.2013 he left for Lahad 28 

Datu with PW37 and a team of VAT 69 personnel.  On 4.3.2013 29 

he and a team of UTK personnel were instructed to go to 30 

Semporna for an operation.  He said he was not told of the nature 31 

or the details of this operation but to wait for further instructions. 32 
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26.5. On 10.3.2013 at about 6.15 a.m. he attended a briefing for the 1 

operation to arrest a person known as Tani at Kg. Perigi, 2 

Pinggiran Bakau, Semporna.  He was given the descriptions of the 3 

physical appearance of Tani, including his age and height.  At the 4 

briefing he was introduced to PW95 who together with some SB 5 

personnel would join them in the operation. 6 

26.6. At about 7.30 a.m. they left for Kg. Perigi, led by PW93.  When 7 

they arrived at about 8.00 a.m. he met PW50 from SB who 8 

showed them the house where Tani was believed to be in.  It was 9 

a wooden house on stilts.  They planned and coordinated their 10 

actions and at about 9.00 a.m. they approached the house.  11 

26.7. PW54 testified that they went up the stairs, entered the house 12 

through the door which was open and introduced themselves 13 

saying ‘Polis, Polis, Polis.’  He found three men and a girl in the 14 

living room watching television.  Upon further checking he found 15 

a woman in the kitchen.  He asked some of his men to gather 16 

these occupants and to guard them in the living room. 17 

26.8. He said he continued inspection inside the house.  In the kitchen 18 

he saw a wall which was different from the other walls of the 19 

kitchen.  He said this particular wall was made of two to three 20 

pieces of plywood which looked odd.  He said he tried to remove 21 

the plywood and they came off easily.  He found a small room, 22 

about 2 to 3 meters square, behind this wall and he saw a man 23 

and a woman sleeping inside.  24 
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26.9. He shouted ‘Polis, Polis’ and he said this man was shocked and 1 

tried to get up.  He said he went in, grabbed this man and 2 

arrested him with the assistance of one of his men.   3 

26.10. He searched this man and found an old model Nokia phone in the 4 

right pocket of his trousers.  He put back this phone inside the 5 

pocket and brought the man and the woman to the living room 6 

where the other occupants were.  PW54 identified this man whom 7 

he arrested as the 18th accused sitting in the dock.  8 

26.11. He was instructed to bring the occupants out of the house and to 9 

hand over the Nokia phone to PW51, who later returned the 10 

phone to him.  He brought the persons arrested in the house and 11 

the Nokia phone to IPD Semporna where he lodged a police 12 

report of the arrests and seizure.  The police report was tendered 13 

as exhibit P260, which was previously identified as IDD 53.  The 14 

Nokia phone was tendered as exhibit P258C.   15 

26.12. PW54 did not state in his police report that he had seized the 16 

phone and he was asked and explained that it was an oversight 17 

on his part because he was not familiar with making police reports 18 

since he has been with the UTK.  The defence did not object to 19 

the admissibility of this phone, subject to cross-examinations.    20 

26.13. In his cross-examinations PW54 was asked about the contents of 21 

his police report and that it did not reflect what had happened 22 

during the ambush and arrests.  He said he did not give much 23 

detail and that the report was made on the advice of PW93.  24 



 
[PUBLIC PROSECUTOR   

v. TWU-45SO-1/3-2013 & 29 ors] 
 

(230) 

26.14. It was put to him that there was no secret room or compartment 1 

for the 18th accused to hide from the police and that the pieces of 2 

plywood were only a makeshift door to provide privacy as it was 3 

normal in kampong wooden houses and he said he was not sure.  4 

It was put that he should have taken photographs of this secret 5 

room to prove that it existed and PW54 said he did not bring a 6 

camera with him. 7 

26.15. It was put that there was no particular operation to arrest the 8 

18th accused on that day and he was arrested because he was 9 

commonly referred to as Panglima Tani, a term used for the local 10 

Sulu Chiefs in particular communities, which the police had 11 

assumed to be the Panglima of the intruders.  PW54 said he did 12 

not know about this but he was specifically assigned to arrest 13 

Tani. 14 

26.16. It was then put to PW54 that the Nokia phone was never seized 15 

by him and he disagreed because he said he was the one who 16 

seized it.  He was referred to a white envelope (P258B) which 17 

contained the phone and he confirmed based on the label that it 18 

was a Nokia model 1280, dark purple in colour.   19 

26.17. He was referred to a police report (IDD65) which was in respect 20 

of a Nokia model 1280 which was seized from the 20th accused 21 

on 23.3.2013, a police report P943 previously marked as IDD67, 22 

which showed the seizure of a Nokia model 1280 with the name 23 

of Tani bin Lahab Dahi on the report and to another police report 24 

(IDD69) which showed that a Nokia model 1280 was seized on 25 

2.4.2013.  It was put to PW54 that his story that he seized the 26 
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Nokia from Tani could not be true because his seizure was utterly 1 

contradicted by these other police reports and it appeared that it 2 

was in fact seized from another arrested person but attributed to 3 

Tani.  He disagreed with the question put to him.   4 

26.18. It was also put to him that he had not been very honest about his 5 

evidence in court since the documentary evidence suggested a 6 

completely different scenario.  PW54 disagreed and said he was 7 

the one who took the Nokia phone from the pocket of the 8 

trousers of Tani.  9 

26.19. PW54 was then shown three documents marked as D54 (A-C) 10 

which were the transcripts of conversations from Tani’s 11 

handphone which took place on 10.3.2013 at 1703 hrs, 1712hrs 12 

and 1817hrs.  It was put that these conversations did not take 13 

place because Tani had been arrested and his phone had been 14 

seized earlier that same day.  PW54 said he did not know about 15 

the contents of these documents.  16 

26.20. I shall deal with these issues.  The evidence showed that exhibits 17 

D54(A-C) are the transcripts of the three phone calls made on 18 

10.3.2013 at 1703, 1712 and 1817 hrs which corresponded to 19 

those in D129I and which corresponded to Items 3, 4 and 5 of  20 

P475J.  Based on the transcripts in D54(A-C) and D129I, these 21 

calls were allegedly made on 10.3.2013, after Tani had been 22 

arrested on 10.3.2013 at about 9.00 a.m. Therefore the defence 23 

submitted that if Tani had been arrested at 9.00 a.m. on that day, 24 

he could not have made the three calls at 1703, 1712 and 25 

1817hrs.  If Tani had made those calls, then he could not be 26 
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arrested at 9.00 a.m.  It was submitted that there was a 1 

discrepancy and doubts raised about his arrest or the phone 2 

numbers supposedly used by him.  3 

26.21. As stated above, the transcripts tendered as D122A to D135C 4 

including D54(A-C) were prepared by PW98 who never heard or 5 

listened to the phone communications which were intercepted by 6 

PW132, PW134, PW135 and EZ who heard, translated and typed 7 

them.  The contents of her transcripts were deemed hearsay and 8 

PW98 was in no position to confirm the accuracy of the transcripts 9 

prepared by her.    10 

26.22. Reading P475J, the interceptions on the phone number 012-11 

8659270 believed to be used by Tani commenced on 9.3.2013 at 12 

8.00 a.m. and ended at 8.00 a.m. on the next day i.e. 10.3.2013.  13 

Items 3, 4 and 5 of P475J showed that these interceptions were 14 

carried out on 9.3.2013 at 1703, 1712 and 1817 hrs by SBM 15 

(PW135) and not on 10.3.2013 at 1703, 1712 and 1817 hrs. 16 

PW98 did not intercept this phone number nor listened to the 17 

conversations made on this number.  Based on the evidence, 18 

there were no merits on the submission made in this respect. 19 

26.23. The evidence showed that several Nokia 1280 phones were seized 20 

during Ops Sulu and Ops Daulat.  PW54 had testified that he 21 

seized one Nokia 1280 from Tani which was tendered as P258C.  22 

The other Nokia 1280 were seized from the 9th accused, Datu 23 

Amir and Julham.  These were tendered as P301C, P400C and 24 

P431C.  There was no evidence that P258C belonged to the 9th 25 

accused, Salib, Datu Amir or Julham or that it belonged to 26 
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someone else but attributed to Tani. There was no evidence that 1 

the police or prosecution had attributed this phone to Tani in 2 

order to frame him.  There was nothing to indicate that PW54 had 3 

lied in giving evidence in court. 4 

26.24. There was no real prejudice in the seizure of this phone from Tani 5 

because as I have stated above, although this and many other 6 

phones were sent to the DFD or CyberSecurity Malaysia for 7 

analysis and the data extracted from the phones, the SIM cards 8 

and memory cards, the prosecution during the trial did not refer 9 

to nor explain the significance of the data extracted. 10 

26.25. Further, based on a search at MAXIS tendered as P602, the two 11 

phone numbers believed to be used by Tani were not registered 12 

in his name.  The first number 012-8388304 was registered under 13 

the name of Abdul Said Bin Jala.  It was a prepaid line activated 14 

on 17.11.2012 and disconnected on 4.6.2013.  The second 15 

number 012-8659270 was registered under the name of Jessica 16 

Sanchez.  It was a prepaid line.  There was no information when 17 

it was activated and disconnected.  Again, did Tani use these two 18 

phone numbers which were intercepted by the police?    19 

26.26. The interceptions on the phone number 012-8388304 commenced 20 

at 8.00 a.m. on 19.2.2013 and continued on subsequent days.  21 

On the first day the processors were unable to identify the user of 22 

this phone number and he was referred to as ‘L/Sabah (2)’ or 23 

‘L/Sabah’ or ‘L/Sabah (1)’.  On 20.2.2013 at 9.36 a.m. the user of 24 

this phone number introduced himself as Tani to the receiver who 25 

was addressed as Pak Eting.  Based on the names used in the 26 
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conversation heard, BZM was able to identify the user as Tani.  1 

Since then Tani had been identified as the user of this number. 2 

26.27. On 21.2.2013, the processors identified and referred to the user 3 

of this phone number as Alimal.  After that, the processors had 4 

referred to the user of this number as Tani or Alimal or Panglima 5 

Tani.  They explained that they used Tani or Alimal or Panglima 6 

Tani in the summaries because either the user introduced himself 7 

as Tani or Alimal or Panglima Tani or he was addressed as such in 8 

the conversations. 9 

26.28. In respect of the phone number 012-8659270, the processors 10 

were able to identify the voice of the user of this number to 11 

belong to that of Tani or Panglima Alimal.  They had been 12 

listening to this voice since 19.2.2013.  They were able to identify 13 

this voice to belong to that of Tani.  Again, there was no evidence 14 

that they had lied or had manufactured the summaries in order to 15 

incrimate the accused. 16 

26.29. Based on the conversations set out in the summaries, the 18th 17 

accused had since the intrusion on 12.2.2013 contacted and 18 

spoken with Iman Tua on several occasions.  Iman Tua was 19 

believed to be one of the Panglima of the RSF of the Sultanate of 20 

Sulu and North Borneo, wanted by the police, who was hiding in 21 

Kg. Simunul, which resulted in casualties to the police personnel 22 

following the skirmishes in Kg. Simunul.  They discussed about 23 

the intrusion, the claim over Sabah, the preparation for war and 24 

contact with Raja Agbimuddin.  25 
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26.30. In Item 6 of P475B Iman Tua asked Tani whether Tani had 1 

already contacted Raja (Muda Agbimuddin). In another 2 

conversation (Item 3 of P475C) they said they were ready for the 3 

war.  On 25.2.2013 at about 11.02 p.m. Iman Tua told Tani to be 4 

on alert that night.  This was after the phone conversation 5 

between Datu Agbimuddin and the 20th accused.  Therefore the 6 

18th accused knew and supported the occupation of Kg. Tanduo 7 

by the armed intruders led by Datu Agbimuddin who were there 8 

to claim Sabah by force.  On evidence adduced, they had waged 9 

war against the King.  10 

26.31. PW165 had testified that the 18th accused was a Panglima of the 11 

RSF of the Sultanate of Sulu and North Borneo assigned to 12 

Semporna. Therefore he is a member of that terrorist group and 13 

had prepared for war against the King. He was ready to fight for 14 

his cause to claim Sabah by force. His acts as such were 15 

prejudicial to the national security of this country.  16 

26.32. At the end of the prosecution’s case, the prosecution had made 17 

out a prima facie case against the 18th accused under s.121 and 18 

s.130KA of the Penal Code. The 18th accused had been called to 19 

enter his defence.        20 

27. Evidence against the 19th Accused 21 

27.1. On 1.3.2013 at about 10.30 a.m. PW73 arrested two men and a 22 

woman at Kg. Pengkalan Madai, Kunak.   One of the two men 23 

arrested was identified as Julham bin Rashid, the 19th accused in 24 
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this case.  He was charged under s.121 and s.130KA of the Penal 1 

Code.  The two amended charges against him read as follows:  2 

1st amended charge 3 

“Bahawa kamu, dari 12 Februari 2013 hingga 1 Mac 4 

2013, di Kampung Madai Kunak, dalam Daerah Kunak, 5 

dalam Negeri Sabah, telah melancarkan peperangan 6 

terhadap Yang di-Pertuan Agong, dan oleh itu, kamu 7 

telah melakukan satu kesalahan yang boleh dihukum 8 

di bawah seksyen 121 Kanun Keseksaan”. 9 

 10 

2nd amended charge 11 

 12 

“Bahawa kamu, dari 12 Februari 2013 hingga 1 Mac 13 

2013, di Kampung Madai Kunak, dalam Daerah Kunak, 14 

dalam Negeri Sabah, adalah merupakan anggota 15 

kumpulan pengganas, dan oleh itu kamu telah 16 

melakukan satu kesalahan yang boleh dihukum di 17 

bawah seksyen 130KA Kanun Keseksaan”. 18 

 19 

 20 

27.2. The 19th accused was one of the persons in the list suspected to 21 

be involved in the armed intrusion at K.g Tanduo. The SB had 22 

applied to intercept the phone numbers 017-8664394 and 014-23 

6774273 believed to be used by him. The signals from one of 24 

these two numbers were traced and tracked to Kg. Pengkalan 25 

Madai, Kunak. 26 

27.3. Since 2008 PW73 was the officer in charge of the SB at Kunak.  27 

On 28.2.2013 he received a phone call from Supt Zahari bin 28 

Sidek, his superior in the SB at IPK Sabah, instructing him to 29 

arrest a person by the name of Julham because he was involved 30 

in the intrusion at Kg. Tanduo and was a Panglima of the Sulu 31 

Sultanate.   32 
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27.4. On that night PW73 met and had dinner with the late Supt. 1 

Ibrahim bin Lebar and PW33, both from the SB from Bukit Aman.  2 

During the dinner they gave him the descriptions of the physical 3 

appearance of Julham.   4 

27.5. On 28.2.2013 PW44 had tracked the signals of one of the phones 5 

believed to be used by the 19th accused to a house in Kg. 6 

Pengkalan Madai. On 1.3.2013 PW73 received a phone call from 7 

PW33 who gave him the exact location of Julham for him to make 8 

the arrest.  9 

27.6. He said at about 10.00 a.m., when he was on the way to Kg. 10 

Pengkalan Madai together with a team of police personnel, he 11 

received a photograph of Julham through WhatsApp.   12 

27.7. When he arrived and entered the house he introduced himself as 13 

a police officer. There were 2 men and a woman watching 14 

television in the house.  He arrested them and made a search to 15 

ensure that they did not have any dangerous weapon.  He did not 16 

find anything on them. They also did not produce any 17 

identification documents.   18 

27.8. He said he asked them who was Julham and the older man 19 

admitted that he was Julham.  He brought them to IPD Kunak 20 

and lodged a police report on the arrest made on the 19th 21 

accused.  The report was tendered as exhibit P425, previously as 22 

IDD 34.  PW73 had identified the 19th accused in Court. 23 

27.9. PW73 was asked that he did not state in P425 that the 19th 24 

accused was arrested because he was involved with the Sulu 25 
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Sultanate or the intrusion at Lahad Datu.  Instead he lodged the 1 

report against the 19th accused under the Immigration Act.  He 2 

explained he lodged it under this Act for further action because 3 

the 19th accused did not have any valid identification or travel 4 

documents.   5 

27.10. These were also raised in the cross-examinations of PW73.  It 6 

was submitted that his failure to state the involvement of the 19th 7 

accused in the intrusion or the Sulu Sultanate had raised doubts 8 

on the credibility of PW73 and the reasons for the arrest.   9 

27.11. PW73 did not include the arrests of the other two persons in this 10 

report but made a separate report because he said based on 11 

information the other two persons were not involved with the Sulu 12 

Sultanate.  He could not remember their names.  He lodged the 13 

report against them under the Immigration Act.  This report was 14 

not produced in court.  15 

27.12. The evidence adduced showed that most of the police reports 16 

made in respect of many suspects and the accused persons 17 

arrested either under Ops Sulu or Ops Daulat were under the 18 

Immigration Act for further investigation or action. Subsequently 19 

many were re-arrested under SOSMA.  These re-arrests were 20 

recorded in the several police reports which had been tendered as 21 

exhibits. 22 

27.13. The evidence showed that at the time of the arrests of these 23 

three persons, the wife of the 19th accused was outside the house 24 

and she had produced her passport.  PW73 said that for these 25 
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reasons she was not arrested.  The evidence showed that PW73 1 

was instructed to bring the 19th accused and handed him to 2 

another SB officer in Sandakan.   3 

27.14. PW73 also testified that he seized nine handphones found in the 4 

house and handed them to PW44 of SB for inspections to be 5 

carried out.  Ten minutes later PW44 returned the phones to him.  6 

PW44 had testified that he checked the IMEI and IMSI of the 7 

phones with a GI2 equipment used by SB to confirm that one of 8 

the phones was used by the 19th accused.  He said he could not 9 

recall what happened to the equipment.  It was submitted that 10 

without producing the equipment and the information stored in it, 11 

the prosecution could not link the 19th accused as the user of this 12 

particular phone.   13 

27.15. The 9 phones were produced in court and tendered as exhibits 14 

P427B, P428B, P428C, P429B, P429C, P430B, P430C, P431B and 15 

P431C. The prosecution had produced some SIM cards and phone 16 

memory cards found inside these phones through witnesses, in 17 

particular PW131 from the Cyber Security Malaysia.  PW73 18 

testified that he did check whether the 9 phones contained any 19 

memory card or SIM card.  The evidence showed that there were 20 

six SIM cards and six memory cards.  The defence did not object 21 

to them being admitted as exhibits, subject to cross-examinations.   22 

27.16. He was asked whether the 9 phones seized belonged to Julham 23 

and he said they were seized in the house but he could not say 24 

which of the phones belonged to Julham.  He was asked and 25 

agreed that based on the driving licence Julham had been in the 26 
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country for a very long time.  It was put to him that the 19th 1 

accused was watching television and was not involved in the 2 

intrusion when he was arrested.  It was put to PW73 that the 3 

analysis reports prepared by PW131 did not support his testimony 4 

that he seized the 9 phones from Julham’s house. 5 

27.17. The evidence showed that these 9 phones, SIM and memory 6 

cards which were kept in the exhibit store at IPD Lahad Datu 7 

were taken out and sent to the Cyber Security Malaysia for 8 

analysis to be conducted.  PW131 carried out the analysis and 9 

prepared reports on the analysis.  These reports were tendered as 10 

P869 and P871.  These were previously served on the defence 11 

identified as IDD100, IDD101 and IDD102.  The defence had 12 

tendered these as defence exhibits D100, D101 and D102.  As 13 

stated above, the prosecution did not refer to nor explain the 14 

significance of the data extracted from these digital devices.   15 

27.18. The evidence showed that after PW73 had seized the phones, he 16 

searched the rest of the house and found and seized several 17 

items including two samurai parang, four sets of documents of 18 

the Sulu Sultanate, two certificates of the Sulu Sultanate, six 19 

membership cards of the Sulu Sultanate three of which were in 20 

the name of the 19th accused and one Malaysian driving licence in 21 

the name of the 19th accused.  These items were produced and 22 

tendered as exhibits P426B, P426C and P433B to P441M.  23 

27.19. As stated above, PW165 had testified that she knew the Panglima 24 

of the RSF of the Sultanate of Sulu and North Borneo and she 25 

named them as Panglima Julham, Panglima Tani, Panglima Al 26 
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Wajir, Panglima Salib and Panglima Hassan.  She had identified 1 

the four in court.  She said they were appointed by Sultan Esmail 2 

Kiram.  She said Julham was assigned to Kunak as the Panglima. 3 

She said they had switched loyalty to Datu Agbimuddin except for 4 

Julham of whom she was not sure of.  The ‘conflict’ between 5 

Sultan Esmail and Datu Agbimuddin was supposed in 2004 or 6 

2005. Based on the evidence, this ‘conflict’ had been resolved. 7 

27.20. Based on the two phone numbers believed to be used by the 19th 8 

accused, he was traced and tracked to a house at Kg. Pengkalan 9 

Madai, Kunak where he was arrested on 1.3.2013.  These facts 10 

were proven.  PW165 was arrested on 23.3.2013. Her subsequent 11 

testimony that the 19th accused was appointed the Panglima for 12 

Kunak of the Sultanate of Sulu and North Borneo confirmed the 13 

accuracy of the summaries of the communications interceptions 14 

carried out by the processors in respect of the 19th accused. 15 

27.21. In P474A-P474J, BZM (PW132), AVB (PW134) and SBM (PW135) 16 

had referred to the callers or receivers as ‘L/Sabah (1)’, Ibu, 17 

‘W/Sabah’, Panglima Julham and Julham Rashid.  Based on the 18 

reasons given by BZM (PW132), AVB (PW134) and SBM (PW135), 19 

they were able to identify Julham as one of the users of these 20 

phone numbers.  21 

27.22. Based on the conversations set out in these summaries, the 19th 22 

accused had contacted and spoke to Datu Agbimuddin on a few 23 

occasions.  In the conversation at 7.30 a.m. on 24.2.2013 in Item 24 

1 of P474E, Datu Agbimuddin told the 19th accused that the police 25 

did not allow anyone to supply foods to them at Kg. Tanduo. The 26 
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19th accused asked Datu Agbimuddin where was Datu Piah and 1 

Datu Agbimuddin answered that Datu Piah was in Semporna and 2 

that Datu Piah and Datu Bahang (20th accused) could only enter 3 

Kg. Tanduo together with the Malaysian authorities during the 4 

earlier negotiations and after that they were not allowed to enter 5 

Kg. Tanduo. As stated above, the processors were not on the 6 

ground and were not told of what happened at Kg. Tanduo.  The 7 

evidence showed that Datu Piah and the 20th accused entered Kg. 8 

Tanduo on 16.2.2013 with the police which included PW1. Datu 9 

Piah is the brother of Datu Agbimuddin and an uncle of the 20th 10 

accused. The events confirmed the accuracy of the summaries of 11 

the communications interceptions carried out. 12 

27.23. In the conversation at 11.03 p.m. on 25.2.2013 in Item 1 of 13 

P474G, Datu Agbimuddin told the 19th accused that he had 14 

received information from their ‘saudara kita’ who was a 15 

policeman telling them to be alert that night. This was after the 16 

police had dropped the leaflets around Kg. Tanduo asking the 17 

intruders to surrender. Cpl. Hassan was subsequently arrested, 18 

charged and convicted in court. I have dealt with this above.  19 

27.24. In one conversation (Item 1 of P474F) the 19th acused told 20 

‘L/Sabah’ to be prepared for war because Datu Agbimuddin had 21 

instructed him for those in Sandakan, Labuan, Kota Kinabalu, 22 

Lahad Datu, Semporna and Kunak  to be prepared when Datu 23 

Agbimuddin gave the instruction for war and ‘L/Sabah’ replied 24 

that they were ready for war.   25 
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27.25. On the evidence adduced, the 19th accused was a Panglima of the 1 

RSF of the Sultanate of Sulu and North Borneo assigned to Kunak. 2 

He is a member of that terrorist group and in constant contacts 3 

with Datu Agbimuddin who led the armed intruders to occupy Kg. 4 

Tanduo to claim Sabah by force.  He was in contact with Datu 5 

Agbimuddin about the preparations for war against the King.  6 

27.26. On 1.3.2013 the armed intruders had attacked the VAT 69 in Kg. 7 

Tanduo which resulted in casualties.  This was waging war 8 

against the King.  His acts in preparing and supporting the war 9 

against the King had prejudiced the security of the nation.  10 

27.27. On the evidence adduced, the provisions in the Penal Code and 11 

the authorities cited, the prosecution had made out a prima facie 12 

case against the 19th accused under s.121 and s.130KA of the 13 

Penal Code.  I have called the 19th accused to enter his defence. 14 

28. Evidence against the 20th Accused 15 

28.1. The 20th accused was arrested with a woman in the middle of the 16 

night on 23.3.2013 at a swampy area at Kg. Sri Melor, Jalan 17 

Bugaya, Semporna.  He was charged under s.121 and s.130KA of 18 

the Penal Code.  The two charges had been amended and re-19 

amended.  The two re-amended charges against him read as 20 

follows:  21 

1st re-amended charge 22 

“Bahawa kamu, dari 12 Februari 2013 hingga 23 Mac 23 

2013, di Kampung Sri Melor, Jalan Bugaya, dalam 24 

Daerah Semporna, dalam Negeri Sabah, telah 25 
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melancarkan peperangan terhadap Yang di-Pertuan 1 

Agong, dan oleh itu, kamu telah melakukan satu 2 

kesalahan yang boleh dihukum di bawah seksyen 121 3 

Kanun Keseksaan”. 4 

 5 

 6 

2nd re-amended charge 7 

 8 

“Bahawa kamu, dari 12 Februari 2013 hingga 23 Mac 9 

2013, di Kampung Sri Melor, Jalan Bugaya, dalam 10 

Daerah Semporna, dalam Negeri Sabah, adalah 11 

merupakan anggota  kumpulan pengganas, dan oleh 12 

itu kamu telah melakukan satu kesalahan yang boleh 13 

dihukum di bawah seksyen 130KA Kanun Keseksaan”. 14 

 15 

28.2. As stated above, the police had applied to intercept the phone 16 

communications of several suspects including the 20th accused to 17 

gather intelligence and evidence against them for their 18 

involvement in the armed intrusion at Kg. Tanduo.  Five phone 19 

numbers believed to be used by the 20th accused were included in 20 

the interceptions i.e. 011-25261322, 011-9046155, 019-8729217, 21 

017-8953979 and 012-8104507.  The police then applied to 22 

intercept one phone number 013-6067588 believed to be used by 23 

one Norhaida binti Ibnahi (26th accused). 24 

28.3. From the interceptions carried out, the police had identified and 25 

traced the signals of these phones believed to be used by the 20th 26 

and 26th accused which were tracked to a swampy area at Kg. Sri 27 

Melor, Semporna. Accordingly the police carried out an operation 28 

to arrest both of them.     29 

28.4. PW69 was an officer of the UTK.  On 3.3.2013 he was instructed 30 

to be on standby for an operation in Lahad Datu to trace and 31 
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arrest the armed intruders.  The next day he travelled to Tawau 1 

and was stationed at the marine base in Semporna with a team of 2 

personnel from the UTK. 3 

28.5. He said that on 22.3.2013 at about 5.00 a.m. he was briefed by 4 

PW93 to ready his team to trace and arrest a person by the name 5 

of Datu Amir Bahar and his followers at Kg. Sri Melor, Bugaya, 6 

Semporna.  He said the operation was divided into five sectors 7 

and he was assigned to Sector E i.e. to carry out surveillance and 8 

control of the houses in that sector to ensure no movement in 9 

and out of that sector.  This sector comprised of oil palm trees, a 10 

swamp and a river estuary.  The other teams involved in the 11 

operation were assigned to search the houses and made arrests 12 

in the other sectors.  He said Kg. Sri Melor was about 10 km from 13 

the marine base at Semporna. 14 

28.6. At 5.30 a.m. they left and arrived at the operation area at about 15 

5.50 a.m. for their assignment.  There was only one house in 16 

Sector E.  His assignment was to keep this house under 17 

surveillance.  This house was at the far end of the operation area, 18 

in an isolated area, in the midst of oil palm trees, bushes and 19 

lallang, near to the swamp and well-hidden.  The next house was 20 

about 500 to 600 metres away.  He said he had to wait for the 21 

other teams to complete their assignments in the other sectors 22 

before commencing his surveillance and was instructed to stand 23 

down and returned to base. 24 

28.7. He said he returned to his sector with his team of 6 personnel at 25 

about 11.00 a.m. where they took their positions for the 26 
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surveillance.  About 20 to 30 minutes later the other teams from 1 

the other sectors ambushed this particular house and they all left.  2 

He said no arrest or seizure was made during the ambush. 3 

28.8. PW69 testified that he and his team were instructed to return to 4 

his sector at about 3.00 p.m. to continue with their surveillance 5 

on this house.  PW88 and another were on his right. He said at 6 

about 1.30 a.m. on 23.3.2013, via his night vision goggles, he 7 

saw two persons in front of the house who were less than 80 8 

metres from him.  He did not see where they came from but they 9 

were walking from the front of the house towards a path leading 10 

to the bushes and the swamp.  When they were walking and 11 

approaching his position, he could see another person walking 12 

together with them.  He said he was not sure where he came 13 

from.    14 

28.9. After that he heard a shout ‘Down Police Police’ from PW88 and 15 

he saw the three persons ran towards the bushes with PW88 16 

chasing after them.  He and another policeman went to assist 17 

PW88 and saw that PW88 had arrested a man.  He said PW88 18 

asked them to guard this man while PW88 went after the others.  19 

28.10. He said the man was squatting on the ground and there were two 20 

dark coloured laptop bags at his right hand.  He seized the two 21 

bags from the right hand of this man and asked him to lie down 22 

on his stomach to be handcuffed.  He said he made a body search 23 

but did not find anything on the man.   24 
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28.11. After that, PW93 and the other teams came.  PW93 stayed with 1 

him and the man while the others went to assist PW88 to looking 2 

for the other two persons who had run away.  He said he heard 3 

PW93 asking the man in English ‘what is your name?’ and the 4 

man replied ‘my name is Datu Amir Bahar.’  PW69 said it was 5 

then that he realised that the arrested man was the Datu Amir 6 

Bahar (the 20th accused) who was sought by the police and 7 

mentioned in the briefing he attended. 8 

28.12. After that PW88 and a policeman had arrested a woman and 9 

PW93 gave instructions for the 20th accused and the woman to 10 

be brought to IPD Semporna.  PW69 said he took the two laptop 11 

bags back to IPD Semporna.  They all went to the operation room 12 

of IPD Semporna.  In the room he inspected the contents of the 13 

two laptop bags in the presence of the 20th accused and the 14 

woman, and in the presence of PW93 and PW85. 15 

28.13. In the first bag he found 19 items which included one Nokia 16 

phone model 1280 with a Hotlink SIM card, one Nokia phone 17 

model N70, one Nokia phone model C6, four different SIM cards 18 

and one Micro SD card. 19 

28.14. In the second bag he found 7 items which included one ASUS 20 

laptop model A437, one passport in the name of the 20th accused, 21 

one passport in the name of the wife of the 20th accused, one 22 

Maybank card in the name of the 20th accused and some 23 

documents.  24 
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28.15. These items were produced in court and tendered as exhibits 1 

P397B to P422C through PW69.  2 

28.16. PW69 said there were six search lists in respect of the items 3 

found and seized.  He said he prepared three and Cpl Hasfizal 4 

assisted him to prepare the other three.  He said he and Cpl 5 

Hasfizal signed on the lists prepared by them which were also 6 

signed by the 20th accused and PW85.  These search lists were 7 

tendered as exhibits P391 to P396.   He said some items in P391 8 

were repeated in P396 due to some confusion and the many 9 

items found and seized.  He said at about 5.00 a.m. he handed 10 

the two bags with its contents to PW93 who handed them to 11 

PW163.  He said PW93 lodged a report of the arrests and 12 

seizures.   13 

28.17. The evidence showed that the items seized were kept in the 14 

exhibit store of IPD Lahad Datu under the care and custody of 15 

PW149.  The phones, SIM cards and memory cards were 16 

subsequently taken out and sent to Cyber Security Malaysia for 17 

analysis to be conducted.  PW131 conducted the analysis and 18 

prepared two reports namely the first and second case reports. 19 

The reports were tendered as exhibits D96 and P862.  The data 20 

extracted from the digital devices were downloaded to a DVD 21 

tendered as P863.  22 

28.18. In its written submission at the end of the prosecution’s case, the 23 

prosecution referred to the data extracted and stored in the CDs 24 

and DVDs.  It submitted that based on the data the 20th accused 25 

had contacted Datu Agbimuddin and the 15th accused because (a) 26 
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from P412D which was seized from the 20th accused a phone 1 

number 017-8900767 used by Datu Agbimuddin was found in the 2 

contact list in P412D and (b) from P402C, P413D, P414D which 3 

were seized from the 20th accused, a phone number 019-5398122 4 

used by the 15th accused was found in the contact list in P402C, 5 

P413D and P414D.   6 

28.19. As I have stated above, during the trial the prosecution including 7 

PW131 did not refer to the data nor explain the significance of the 8 

data extracted from these digital devices and whether the 20th 9 

accused had contacted Datu Agbimuddin and Salib.  D96 and 10 

P862 did not set out or referred to this phone number 019-11 

5398122.  The data and its significance were never put to the 20th 12 

accused or to the 15th accused.  For the reasons I have given, 13 

these should not be used to incriminate or prejudice the 20th or 14 

15th accused. 15 

28.20. The defence had submitted that this Nokia 1280 did not belong to 16 

him.  As stated above, several Nokia 1280 phones were seized 17 

from the accused.  These had been produced and tendered in 18 

court.  PW54 tendered the Nokia 1280 which he seized from Tani.  19 

This was marked as P258C.  PW63 tendered the Nokia 1280 20 

which he seized from the 9th accused which was marked as P301C 21 

(see photographs P296 (1-5) and P891).  PW69 tendered the 22 

Nokia 1280 seized from Datu Amir Bahar which was marked as 23 

P400C.  PW73 tendered the Nokia 1280 seized from Julham which 24 

was tendered as P431B. 25 
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28.21. Based on the seizure list P394, this Nokia 1280 seized from the 1 

20th accused was Item 3 in this seizure list with the IMEI number 2 

355522/05/248156/5 and a Hotlink SIM card with serial number 3 

8960011210985743979.  The 20th accused had signed on this 4 

seizure list to acknowledge that it was seized from one of the two 5 

bags seized from his hands by PW69. 6 

28.22. This Nokia 1280 together with the other digital devices seized 7 

from him were sent to Cyber Security Malaysia for analysis which 8 

were prepared by PW131.  He prepared the two reports tendered 9 

as D96 and P862 (previously IDD97), both introduced by the 10 

defence.  B2 of Appendix B of both reports referred to the same 11 

IMEI number stated in P394 signed by the 20th accused.  B2 of 12 

Appendix B referred to the same SIM card identification (ICC) 13 

stated in P394 signed by the 20th accused.  It also referred to a 14 

phone number 012-8104507.  The processors had identified Datu 15 

Amir Bahar as the user of this phone number.  There were no 16 

merits that this Nokia 1280 was not seized from him by PW69. 17 

28.23. There was ample evidence against the 20th accused based on the 18 

summaries prepared by the processors tendered as P477A-P477P.  19 

These would be dealt with later. 20 

28.24. The prosecution then referred to the testimony of PW41 that on 21 

1.3.2013 at about 10.45 a.m. he saw a man carrying a black bag, 22 

with two others, walking near to Kedai Umairah in Semporna 23 

town.  He said he saw the butt of an M16 rifle in the bag which 24 

was not zipped. Subsequently PW41 attended two identification 25 
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parades and identified the 20th accused as the man carrying the 1 

black bag with the butt of the M16 which could be seen.  2 

28.25. The defence challenged the identification parades as flawed 3 

because the 20th accused is a Suluk whereas all the other 4 

participants in the parades were Bajau, had different heights and 5 

features. The defence also challenged PW41’s identification of the 6 

20th accused as defective and cited the case of R v Turnbull 7 

[1976] 3 All ER 549.  8 

28.26. The prosecution had called the wife of the 20th accused as 9 

PW165.  There was no objection that she could not testify as a 10 

witness against her husband under s.122 of EA.  She testified that 11 

on 1.3.2013 she and the 20th accused stayed in the house of 12 

Hajah Asmah’s house and found out about the skirmishes at Kg. 13 

Tanduo from the television.  She said after that they decided to 14 

move to stay in the house of Norhaida at Kg. Sri Melor because 15 

they were afraid that the police would arrest them due to what 16 

Datu Agbimuddin had done although they were not involved. 17 

28.27. Based on the testimony of PW165, if what she said were true, 18 

bearing in mind PW165 was the prosecution’s witness, on 19 

1.3.2013 the 20th accused could not be walking near to Kedai 20 

Umairah in Semporna town at that time.  When the 20th accused 21 

was arrested, the police did not find any M16 or pistol with him or 22 

in the house where he stayed.  This would contradict the 23 

testimony of PW41 and raised some doubts that PW41 had seen 24 

the 20th accused walking near to Kedai Umairah carrying the bag 25 

containing the M16. 26 
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28.28. The defence submitted that Datu Agbimuddin had led a renegade 1 

faction of the RSF to occupy Kg. Tanduo to claim Sabah forcefully 2 

and that the 20th accused was not involved and had nothing to do 3 

with armed intrusion. The defence submitted that in fact the 4 

police sought the help of the Datu Piah, Datu Nafaul and the 20th 5 

accused to persuade Datu Agbimuddin to leave Sabah. The 6 

evidence showed that the negotiation was not successful and I 7 

have made my findings that the ‘conflict’ or ‘misunderstanding’ 8 

had been resolved in 2005. 9 

28.29. Notwithstanding the defence’s submission that the 20th accused 10 

was not involved in the intrusion, as stated above, the evidence 11 

(see item 1 of P477A) showed that on 25.2.2013 at 10.31 p.m. 12 

the 20th accused had contacted Datu Agbimuddin informing him 13 

that he had received information from a policeman by the name 14 

of Hassan who was related to them that the Malaysian authorities 15 

would enter (Kg. Tanduo) at 12 midnight. Datu Agbimuddin 16 

replied that they were ready. This Hassan was the accused who 17 

was convicted in the Hassan’s case referred to.  18 

28.30. The evidence showed that shortly after the phone call between 19 

the 20th accused and Datu Agbimuddin, at 11.02 p.m. (see Item 6 20 

of P475G), Iman Tua told Panglima Tani that Raja (i.e. Datu 21 

Agbimuddin) told him (Iman Tua) that it would be the ‘final right’ 22 

and Iman Tua ordered Tani to be ready if war really broke out.  23 

This piece of information originated from the 20th accused.  At 24 

11.03 p.m. on the same day Datu Agbimuddin called Julham 25 

Rashid (19th accused) informing him of this information from their 26 
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‘saudara’ (Hassan) who was related to them (see Item 1 of 1 

P474G).  2 

28.31. This was after the negotiation on 16.2.2013 had failed and after 3 

the police on the same day i.e. 25.2.2013 had dropped the 4 

leaflets around Kg. Tanduo asking the armed intruders to 5 

surrender.  From the conversations heard in the comminucation 6 

interceptions, the armed intruders expected the police to move in 7 

against them at any time.  The 20th accused as the Chief of Staff 8 

of the RSF had provided the timely information to them so that 9 

they would not be taken by surprise. This contradicted his denial 10 

of any involvement in the intrusion. 11 

28.32. As stated above, in a phone conversation made on 2.3.2013 at 12 

7.48 p.m. (see Item 7 of P477E), the 20th accused told ‘L/Sabah’ 13 

that Datu Piah was in the midst of war (skirmish with the police) 14 

at Kg. Simunul and that Datu Piah only had six ‘buah senapang 15 

sahaja’.  Shortly after, in the next phone conversation with 16 

another ‘L/Sabah’ (see Item 8 of P477E), the 20th accused told 17 

this man that Datu Piah had been surrounded and he had no 18 

choice but to fight to the end.  19 

28.33. The skirmishes in Kg. Simunul on 2.3.2013 started at about 7.30 20 

p.m., at about the time of the azzan on that day.  Clearly the 20th 21 

accused was in contact with the armed persons including Datu 22 

Piah who were in the midst of the skirmishes in Kg. Simunul. This 23 

again contradicted his denial of his involvement and that of Datu 24 

Piah’s involvement in the intrusion.       25 
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28.34. Based on the testimony of PW165, the 15th accused was a 1 

Panglima of the RSF of the Sultanate of Sulu and North Borneo. 2 

Based on the communication interceptions and since the 3 

intrusion, the 15th accused had been in contact with Datu 4 

Agbimuddin on many occasions.  The 15th accused had also 5 

contacted the 20th accused. These conversations included the 6 

intrusion, preparations for war, awaiting the decision of the Sultan 7 

whether to wage war or to withdraw, the arrests by the police 8 

and their reactions to actions planned or taken by the police 9 

against them.   10 

28.35. The 20th accused as the Chief of Staff of the RSF, which was a 11 

terrorist group, knew and was involved with what happened 12 

inside and outside Kg. Tanduo and on the preparations for war.  13 

The evidence established his involvement in the armed intrusion 14 

and in waging war against the King. He is a member of that 15 

terrorist group. 16 

28.36. The prosecution had made out a prima facie case against the 20th 17 

accused under s.121 and s.130KA of the Penal Code.  He had 18 

been called to enter his defence. 19 

29. Evidence against the 21st, 22nd, 23rd and 24th Accused 20 

29.1. On 13.3.2013 at about 11.00 a.m. the four accused were arrested 21 

together, inside two vehicles, at Jalan Lihak-Lihak by a team of 22 

policemen from the SB, in front of the Forestry office, Semporna.  23 

They were charged under s.121 and s.130KA of the Penal Code.  24 
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The two amended charges against them are identical and they 1 

read as follows:  2 

1st amended charge 3 

“Bahawa kamu, dari 12 Februari 2013 hingga 13 4 

Mac 2013, di Jalan Lihak-Lihak, dalam Daerah 5 

Semporna, dalam Negeri Sabah, telah melancarkan 6 

peperangan terhadap Yang di-Pertuan Agong, dan 7 

oleh itu, kamu telah melakukan satu kesalahan yang 8 

boleh dihukum di bawah seksyen 121 Kanun 9 

Keseksaan”. 10 

 11 

2nd amended charge 12 

 13 

“Bahawa kamu, dari 12 Februari 2013 hingga 13 14 

Mac 2013, di Jalan Lihak-Lihak, dalam Daerah 15 

Semporna, dalam Negeri Sabah, adalah merupakan 16 

anggota  kumpulan pengganas, dan oleh itu kamu 17 

telah melakukan satu kesalahan yang boleh 18 

dihukum di bawah seksyen 130KA Kanun 19 

Keseksaan”. 20 

 21 

29.2. The prosecution submitted that the four accused were members 22 

of the armed group which intruded Kg. Tanduo and were trying to 23 

escape from the police when they were arrested at Jalan Lihak-24 

Lihak, Semporna. 25 

29.3. It submitted that the 22nd and 24th accused were on the list of 26 

persons suspected to be involved in the armed intrusion at Kg. 27 

Tanduo and the SB had applied to intercept their telephone 28 

communications in order to gather evidence against them and to 29 

arrest them.   30 
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29.4. The evidence showed that on 3.3.2013, after the skirmishes at 1 

Kg. Tanduo and Kg. Simunul, PW77 together with a team of SB 2 

personnel including PW85 were instructed to go to Semporna to 3 

assist in Ops Sulu. 4 

29.5. On 12.3.2013 they were briefed on an operation to arrest a group 5 

of persons suspected to be the Sulu intruders trying to escape 6 

from the dragnet put up by security forces around Semporna and 7 

Kunak. 8 

29.6. The next day at about 5.30 a.m. they were deployed to Kunak in 9 

two vehicles (a Hilux and a D-max) to look for these suspects.  10 

PW77 was in the Hilux and PW85 was in the D-max.  11 

Subsequently they were told that the group of suspects had left 12 

for Sandakan by road using Jalan Lihak-Lihak, apparently based 13 

on the phone signals being traced and tracked by the SB.  14 

29.7. PW77 testified that they then proceeded to Jalan Lihak-Lihak in 15 

Semporna to cut off the escape.  They arrived in front of the 16 

Forestry office at about 6.00 a.m. and positioned themselves to 17 

carry out an ambush on these suspects.  He said although they 18 

were in civilian clothes, they had worn police vests during the 19 

operation. 20 

29.8. On prosecution’s application, PW141 was made a protected 21 

witness (PRW5).  PRW5 owned a white Perodua Viva vehicle 22 

which he used to operate a pirate taxi in Lahad Datu. 23 

29.9. He said on 13.3.2013 at about 7.00 a.m. after he had sent a 24 

female passenger to Kedai Seri Salim in town, a man introduced 25 
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himself as Basil to him.  He identified Basil as the 24th accused. 1 

Basil wanted to rent his car to go home to Kg. Sejati 2 at 2 

Semporna.  After they bargained and agreed on the price, Basil 3 

told him that he required two cars to go to Semporna.  PRW5 told 4 

Basil that he had to go to his kampong to fetch his older brother 5 

Kimarin bin Sibil whether he agreed to provide the second car to 6 

go to Semporna.  Kimarin owned a white Perodua Myvi vehicle.  7 

Kimarin then agreed to provide the service. 8 

29.10. PRW5 said he then saw his cousin Abdul Majil who had just come 9 

down from his house to go to his work place at Dam Road, Lahad 10 

Datu.  He asked his cousin to accompany him in his car to go to 11 

Semporna because he did not know Basil.  He said his cousin 12 

Abdul Majil agreed to his request.   13 

29.11. They left for Semporna with Basil, his cousin (Abdul Majil) and 14 

himself in his Viva.  He then saw his cousin Palma in the Myvi 15 

driven by Kimarin.  He did not know why Palma went to 16 

Semporna in the car.  PRW5 identified his cousin Abdul Majil in 17 

court as the 22nd accused sitting in the dock. 18 

29.12. He said during the journey Basil asked him to stop at Kg. Lihak-19 

Lihak to fetch his wife, his three children and his in-laws.  They 20 

stopped at a junction at the kampong.  A woman, three children 21 

and a man went inside his car and Basil told him they were his 22 

wife, children and brother in-law.  He saw people going inside 23 

Kimarin’s car but did not know who and how many of them.   24 
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29.13. PRW5 identified Basil’s brother-in-law in court as Rizman bin 1 

Gulan, the 23rd accused in the dock.  He also identified a person 2 

by the name of Rijmal bin Salleh in court as the 21st accused 3 

sitting in the dock.  The 21st accused was not a passenger in his 4 

car.  He presumed the 21st accused was in Kimarin’s car.  5 

29.14. After they boarded the two vehicles, they went out of the junction 6 

to go to Semporna.  He said a few minutes after that the police 7 

suddenly appeared and they were stopped and arrested by the 8 

police. 9 

29.15. During his cross-examinations PRW5 said that he could not 10 

remember a lot of things about what had happened.  He was 11 

asked whether he saw his cousin throwing anything out of the 12 

window of the Viva since his cousin was seated next to him in the 13 

Viva and he said he did not see and did not know because he was 14 

focused on his driving.  15 

29.16. The evidence showed that PW50 was an officer with the SB at 16 

Bukit Aman who together with a group of officers including PW33, 17 

PW34, PW51 and PW95 had been assigned to Ops Sulu and Ops 18 

Daulat to trace and arrest some persons who were suspected to 19 

be involved in the armed intrusion at Kg. Tanduo and whose 20 

telephone communications had been intercepted by the SB.  21 

29.17. He testified that after the signals of the phones used by these 22 

suspects had been identified by another team known as the 23 

tracker team led by PW51, his role was to carry out surveillance 24 

on the persons who used the phones, to take photographs of the 25 
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suspects, to confirm their identity, address or place of residence 1 

so that the arresting team could move in to make the arrest. 2 

29.18. PW50 testified that on 13.3.2013 at about 8.00 a.m. he and his 3 

team were in one vehicle while PW51 and his team were in 4 

another vehicle to track the suspects.  Based on information given 5 

by PW95, they managed to track the suspects to two vehicles i.e. 6 

the Viva and Myvi travelling along Jalan Lihak-Lihak.   7 

29.19. They followed these two vehicles for about 25 minutes before the 8 

two vehicles entered a junction at Jalan Lihak-Lihak.  He said they 9 

parked their vehicle at a suitable place so that they could monitor 10 

these two vehicles when they came out from the junction.  PW51 11 

and his team had moved ahead and parked further up the road. 12 

29.20. Half an hour later the two vehicles came out from the junction, 13 

full of passengers, heading towards Semporna.  They followed the 14 

two vehicles.  PW51 told him via their communication sets that 15 

the phone signals they were tracing came from the two moving 16 

vehicles.  17 

29.21. He said his vehicle overtook the two vehicles so that he could 18 

take a closer look of the passengers in the two vehicles.  He said 19 

he identified the 22nd accused who was seated in the front 20 

passenger seat in the Viva whereas the 24th accused was sitting 21 

on the right, in the back passenger seats, near to the window.    22 

29.22. PW77 said that on 13.3.2013 at about 11.00 a.m., at Jalan Lihak-23 

Lihak, using binoculars, he saw the two vehicles travelling from 24 

Kunak towards Sandakan.  The vehicle in front was a Perodua 25 
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Myvi followed by a Perodua Viva, both overloaded with 1 

passengers.   2 

29.23. He said at a distance of 100 to 150 metres from them, using 3 

binoculars, he saw the Viva overtaking the Myvi and two objects 4 

believed to be handphones were thrown out from the front left 5 

window of the Viva into a swamp which was on the left side of 6 

Jalan Lihak-Lihak.  He said they did not retrieve the two objects 7 

because they were focused on the ambush to arrest the suspects. 8 

29.24. He said he instructed his driver to park the Hilux across the road 9 

to block the Myvi and Viva and for the D-max to come behind the 10 

Myvi and Viva to prevent their escape.  After they stopped the 11 

two vehicles they asked for and inspected the documents of the 12 

drivers and passengers in the vehicles before asking them to 13 

come out of the vehicles.  He said he separated the men from the 14 

women and children and conducted a body search on the men.   15 

29.25. He said he then went with one of his men to look for the two 16 

objects which he saw were thrown out from the Viva but did not 17 

find them.  He said he did not make any search at the area 18 

because the swamp was deep with thick bushes.   19 

29.26. They brought the passengers and the two vehicles to IPD 20 

Semporna.  At IPD Semporna he instructed his men to conduct a 21 

search on the persons arrested and he instructed PW85 to lodge a 22 

police report on the arrests because he had received instructions 23 

to carry out another assignment on an urgent basis.  PW85 24 
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lodged two police reports which were tendered as exhibits P466 1 

and P467, previously as IDD60 and IDD61.   2 

29.27. PW85 testified that PW77 instructed him to carry out a more 3 

detailed inspection on the men and documentation on all the 4 

arrested persons.  He said they did not find any document or 5 

weapon except a handphone from the 24th accused.  He handed 6 

this phone to PW51 to determine whether the phone number 7 

matched with the SB technical report.  PW51 told him that it did 8 

not match and he decided to return the phone to the 24th 9 

accused.  10 

29.28. After that he and some personnel inspected the Viva and Myvi in 11 

the presence of PRW5 and Kimarin.  In the boot of the Viva they 12 

found a green bag containing clothes and a Samsung Galaxy Note 13 

2 phone.  He said he asked the arrested persons about the phone 14 

but did not get any answer from them and none of them claimed 15 

to be the owner of this phone. 16 

29.29. He handed the phone to PW51 who told him that the phone 17 

number also did not match with the SB technical report.  He said 18 

he inspected the phone and believed it belonged to the late Supt. 19 

Ibrahim bin Lebar because he had seen the late Supt. Ibrahim 20 

using it many times.  He said he referred the phone to PW95 who 21 

agreed with him that the phone belonged to the late Supt. 22 

Ibrahim.  He said PW95 instructed him to hand the phone to a 23 

police officer of KBSJD Semporna namely PW163.  This phone 24 

was previously produced in court through PW35 as ID211B.  It 25 

was subsequently tendered as exhibit P211B through PW85.  26 
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29.30. During cross-examinations, it was put to the prosecution 1 

witnesses that based on the police reports the arrests were made 2 

at the road-block on information received from the public, that 3 

there was no mention of Ops Sulu or Ops Daulat, that the 22nd 4 

and 24th accused were not being sought after by the police and 5 

that there were no reasons stated for the arrests of the four 6 

accused.  The witnesses did not agree to these questions put to 7 

them. 8 

29.31. It was put that the 21st and 23rd accused were arrested due to 9 

their presence in the Myvi and Viva and that there was no 10 

evidence of their involvement in the intrusion at Kg. Tanduo.  11 

They disagreed with the questions put. 12 

29.32. It was submitted that the sole evidence against the 22nd and 24th 13 

accused was the two mobile phones allegedly seen from metres 14 

away via binoculars to be thrown out of the Viva into swampy 15 

area and if they existed, should be recovered and produced as 16 

crucial evidence against them but the police took no effort to 17 

search and recover them. 18 

29.33. It was also submitted that PW85 had admitted that without the 19 

existence of the two mobile phones allegedly thrown out of the 20 

Viva and the Samsung Galaxy Note 2 (P211B) allegedly found in 21 

the Viva, there was in fact no evidence at all against the four 22 

accused. It was submitted that P211B was never actually 23 

recovered in the Viva.  24 
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29.34. PW77 had testified that he saw two objects which looked like two 1 

phones being thrown out from the front left passenger window of 2 

the Viva. This could only be thrown by the 22nd accused.  3 

However PW141 had testified that he did not see or noticed the 4 

22nd accused having thrown two objects or two phones from the 5 

Viva and explained that he was focusing on his driving.  The 6 

prosecution did not press him on this.  PW141 was a prosecution’s 7 

witness and his testimony that he did not see the two objects 8 

thrown out of the Viva had raised some doubts that PW77 had 9 

seen the two objects thrown out of the Viva. 10 

29.35. Further, after PW77 had gone back to IPD Semporna, he and the 11 

police did not send any investigation or forensic team to search or 12 

retrieve the two phones which he said were thrown out of the 13 

Viva.  The two phones, if retrieved, after analysis by the SB 14 

tracker team or forensics or DFD, based on the signals they 15 

alegedly had been tracking, and the data to be extracted from the 16 

two phones including the IMEI, IMSI and ICC, would have linked 17 

these accused in the Viva as the accused persons sought by the 18 

SB.  The two phones were crucial exhibits against the accused.  19 

The failure to search for the phones raised some doubts that they 20 

were thrown out from the Viva or used by the 22nd and or 24th 21 

accused.  22 

29.36. The prosecution also contended that based on the testimony of 23 

PW35, PW36, PW85 and PW95 that the Samsung Galaxy phone 24 

found in the plastic bag in the boot of the Viva belonged to the 25 
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late Supt. Ibrahim bin Lebar who was killed in the skirmish in Kg. 1 

Simunul on 2.3.2013.   2 

29.37. PW35, from the SB had testified that he had previously seen the 3 

late Supt. Ibrahim using a Samsung Galaxy.  This phone was 4 

produced in court on 27.8.2014 as ID211B through PW35.  He 5 

said this phone looked similar to that used by the late Supt. 6 

Ibrahim.  During the operation he was walking with PW33 and the 7 

late Supt. Ibrahim in Kg. Simunul.  PW35 did not say that the late 8 

Supt. Ibrahim had used this phone on that day during the 9 

operation in Kg. Simunul.  10 

29.38. PW36 was one of the escorts or bodyguards for the SB team 11 

during the operation in Kg. Simunul.  He said he had previously 12 

seen the late Supt. Ibrahim used this phone.  He identified 13 

ID211B as the phone belonging to the late Supt. Ibrahim.  14 

Although he had testified that the late Ibrahim was shot and fell 15 

in front of him and he gave assistance, he did not say that he saw 16 

the late Supt. Ibrabim using this phone during the operation in 17 

Kg. Simunul.  He had also testified that he shot a person who had 18 

slashed PW33 who was walking with the late Supt. Ibrabim during 19 

the operation in Kg. Simunul.  PW33 did not testify that this 20 

phone belonged to the late Supt. Ibrabim and that it was used 21 

during the operation on that day.    22 

29.39. Based on the photographs taken at the post mortem of the late 23 

Supt. Ibrahim (P203), two handhpones were found in the backpack 24 

carried by him during the operation in Kg. Simunul.  The Samsung 25 

Galaxy Note 2 phone was not found in the bag. It was not 26 
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recovered by the police at the scene.  Based on the contention of 1 

the prosecution, someone must have retrieved it in Kg. Simunul, 2 

someone must have come into possession of it and it later was 3 

found in the plastic bag in the boot of the Viva.  The prosecution 4 

did not lead any evidence and did not explain how the phone 5 

found in Kg. Siminul came to be in the plastic bag in the boot of 6 

the Viva.  PW77, PW85 and PW95 were not present during the 7 

operation in Kg. Simunul. 8 

29.40. The prosecution did not adduce any evidence that any of these 9 

four accused were seen in Kg. Simunul or in Kg. Simunul on that 10 

day or that they were involved in the skirmish or that they picked 11 

up or retrieved the phone during or after the skirmish in Kg. 12 

Simunul.  There was no evidence that someone gave this phone 13 

to them or that they bought it from someone who took it in Kg. 14 

Simunul.  15 

29.41. When PW141 drove the Viva to pick up the wife and children of 16 

the 24th accused at Jalan Lihak-Lihak the green plastic bag was 17 

not and had not been placed in the boot or in the car.  PW141 did 18 

not say that the green plastic bag containing the clothes and the 19 

phone was already in the boot of the Viva. That would exclude 20 

the 22nd and 24th accused to have put it there or to have owned 21 

it.  22 

29.42. The prosecution did not lead any evidence who put the bag inside 23 

the Viva but presumably it was put inside the boot when PW141 24 

stopped at the junction to pick up the wife, children and brother-25 
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in-law of the 24th accused. There was no evidence who put it 1 

inside the boot and who owned it.   2 

29.43. The prosecution did not submit that the 21st or 23rd accused had 3 

put the bag inside the boot in the Viva or that the bag and phone 4 

belonged to the 21st or 23rd accused and no such inference could 5 

be drawn against them that they took the phone from the late 6 

Supt. Ibrahim in Kg. Simunul and in possession of this phone in 7 

the Viva and or Myvi.  8 

29.44. The wife of the 24th accused might or might not have put it in the 9 

boot but she was not called to exclude this as a fact.  There was 10 

no evidence that the 23rd accused who was seated in the Myvi 11 

had put it inside the Viva. These raised some serious doubts on 12 

the possession of the bag which allegedly contained the phone.           13 

29.45. The evidence showed that after the armed intrusion at Kg. 14 

Tanduo, the police had applied to intercept the communications of 15 

several persons including the 22nd and 24th accused persons 16 

suspected to be involved in the said intrusion. The prosecution 17 

contended that all four were members of the armed intruders and 18 

involved in the intrusion at Kg. Tanduo. 19 

29.46. Although the prosecution had submitted that they were members 20 

of the armed intruders and PW159 had testified that he had seen 21 

several persons in Kg. Tanduo, PW159 did not testify that he had 22 

seen these four accused in Kg. Tanduo during his stay there or 23 

that they were members of the RSF or had associated with the 24 

armed intruders.  PW1 and PW58 did not testify that they had 25 
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seen the four accused during their visits to Kg. Tanduo.  None of 1 

the four accused were seen in the photographs in ID2(1-50).  2 

There was no evidence that they were in Kg. Tanduo at all 3 

material times.   4 

29.47. Although the 22nd accused was included in the list for the 5 

communication interceptions and the prosecution had tendered 6 

the summaries (P479A-P479D) of the conversations intercepted 7 

on a phone number 012-8066842 believed to be used by the 22nd 8 

accused, the prosecution in its submission did not refer to P479A-9 

P479D or to the contents of these summaries to incriminate the 10 

22nd accused. 11 

29.48. Reading these summaries, there were may users of this phone 12 

number and the conversations were between Uttu Jan whom the 13 

processors believed to be Abdul Majil bin Jubin and ‘L/Sabah’, Nul, 14 

Anti Nung, Kak Pai, Lin and ‘W/Sabah’.  The processors were not 15 

able to identify or confirm these persons in the conversations, 16 

whether Uttu Jan was in fact the 22nd accused, whether they were 17 

the intruders, supporters or members of a terrorist group.  18 

29.49. The conversations in the summaries included whether it was safe 19 

to travel to the Philippines, buying things for the kitchen, the price 20 

of rice and whether Uttu Jan had boarded a blue boat.   21 

29.50. Based on these conversations, there was nothing to show that the 22 

22nd accused was one of the armed intruders or that he was 23 

preparing or waging war or had waged war against the King or 24 
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that he had carried out or participated in any acts or threats 1 

which prejudiced the national security of this country.  2 

29.51. PW141 (PRW5) and Kimarin are the cousins of the 22nd accused 3 

and probably would be the best persons to know the 22nd accused 4 

or his background or of his involvement in the intrusion.  However 5 

they were not asked to testify that he was one of the armed 6 

intruders or a member of a terrorist group preparing to wage war 7 

against the King.  The prosecution did not lead any such evidence 8 

from PW141 or Kimarin against the 22nd accused. 9 

29.52. PW141 had testified that when he went back to his village to ask 10 

Kimarin whether Kimarin agreed to provide the service to 11 

transport Basil and his family, he saw his cousin (22nd accused) 12 

had just come down from his house (22nd accused house) and 13 

going to his work place. PW141 said he asked his cousin to 14 

accompany him for the journey because he did not know Basil.   15 

29.53. Based on the testimony of PW141, the 22nd accused was in the 16 

Viva because he was asked by PW141 to do so and not because 17 

the 22nd accused wanted to go together with Basil (24th accused).  18 

There was no evidence that the 22nd and 24th accused knew each 19 

other or had conspired or planned or arranged to travel together 20 

in the Viva or had planned to escape together from the police. 21 

29.54. Based on P479A-P479D and the testimony of PW141, there was 22 

no evidence of the involvement of the 22nd accused in the 23 

intrusion at Kg. Tanduo.  There was no evidence that he had 24 
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waged war against the King or that he was a member of a 1 

terrorist group.  2 

29.55. Similarly, there was no evidence that the 21st and 23rd accused 3 

were involved in the intrusion or that they had prepared or waged 4 

war against the King or that their acts or threats had prejudiced 5 

the national security of this country.  6 

29.56. For the reasons given, the prosecution had failed to make out a 7 

prima facie case against the 21st, 22nd and 23rd accused under 8 

s.121 and s.130KA of the Penal Code.  They were acquitted, 9 

discharged and referred to the Immigration Department for their 10 

deportation. 11 

29.57. What was the evidence against the 24th accused? Similarly, there 12 

was no evidence that the 24th accused was in Kg. Tanduo or that 13 

he was one of the armed intruders in Kg. Tanduo or in Kg. 14 

Simunul. There was no evidence that he was a member of the 15 

RSF or of the Sultanate of Sulu and North Borneo. There was no 16 

evidence that he was involved or had participated in or had 17 

waged war against the King.   18 

29.58. For the reasons given, the prosecution had failed to establish the 19 

essential ingredients under s.121 and s.130KA of the Penal code 20 

against the 24th accused. 21 

29.59. However, based on the conversations intercepted on a phone 22 

number 019-7569906, believed to be used by the 24th accused 23 

and which are set out in the summaries tendered as exhibits 24 
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P478A-P478I, there he had contacts and conversations with Datu 1 

Agbimudin. 2 

29.60. Based on the summaries, the processors identified the user of this 3 

phone number as Basil, believed to be the 24th accused. This was 4 

confirmed in a phone conversation where he introduced himself 5 

as Basil to Datu Piah (see Item 4 of P478B). In the next 6 

conversation he told Datu Piah that the news reporters as well as 7 

foods and drinks were not allowed to enter the area (Kg. Tanduo) 8 

and Datu Piah asked whether Raja (Datu Agbimuddin) still had 9 

foods and drinks and Basil replied there was water at that time.  I 10 

have dealt with the roles of Datu Piah who was involved in the 11 

skirmishes against the police in Kg. Simunul.      12 

29.61. In one conversation the 24th accused discussed the claim over 13 

Sabah with Datu Agibimuddin who told him that they would not 14 

give up the claim over Sabah (Item 3 of P478C).  In the next 15 

conversation he gave information to Datu Agbimuddin that two 16 

tanks and a landrover had entered the area (Kg. Tanduo).  In 17 

another conversation Datu Agbimuddin told him that the police 18 

had put a reward on his head (Item 2 of P478E).  19 

29.62. Based on the interceptions carried out on this phone number, 20 

PW51 testified that he attended a briefing at Seafest Hotel to 21 

trace six persons including the 22nd and 24th accused. PW50 said 22 

he was instructed to trace the signals of the phones used by the 23 

22nd and 24th accused.  Subsequently they received information 24 

on their movements and he tracked them to be inside the Viva 25 
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driven by PW141 along Jalan Lihak-Lihak where they were 1 

arrested.   2 

29.63. Based on the summaries, he had contacts and spoke with Datu 3 

Agbimuddin. He also had contacts and spoke with Datu Piah. 4 

They discussed about the claim over Sabah and whether the 5 

armed intruders led by Datu Agbimuddin had foods and drinks. In 6 

one conversation he told Datu Agbimuddin that two tanks and a 7 

landrover had entered the area (Kg. Tanduo).  8 

29.64. On the evidence adduced, he knowingly gave support to the 9 

armed intruders of the RSF of the Sultanate of Sulu and North 10 

Borneo led by Datu Agbimuddin. I have already ruled that it is a 11 

terrorist group.  The 24th accused had knowingly given support to 12 

the terrorist group. There was no evidence to the contrary. The 13 

24th accused had yet to produce or tender his s.112 statement or 14 

cast any doubt on the prosecution’s case against him.  15 

29.65. The charges against him under s.121 and s.130KA should be 16 

amended or altered to that under s.130J (1)(a) of the Penal Code.  17 

It reads as follows: 18 

“That you, from 1st February 2013, until 13th March 19 

2013, at Lahad Datu, in the District of Lahad Datu, 20 

in the State of Sabah, knowingly gave support to a 21 

terrorist group and thereby committed an offence 22 

punishable under section 130J (1)(a) of the Penal 23 

Code”. 24 

 25 

29.66. The amended charge under s.130J (1)(a) of the Penal Code 26 

was    read and explained to the 24th accused in Suluk by the 27 
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court interpreter.  He informed the court that he understood 1 

the charge and pleaded not guilty.  I advised the prosecution 2 

and counsel of s.162 of CPC and their right to recall or re-3 

summon and examine any witness who might have been 4 

examined, and could also call any further evidence which 5 

might be material to the amended charge made by the court. 6 

The accused was called to enter his defence under s.130J 7 

(1)(a) of the Penal Code. 8 

30. Evidence against the 25th Accused 9 

30.1. This accused was arrested on 28.3.2013 at Lorong 5, Kg. Sri Jaya, 10 

Semporna and had been charged under s.121 and s.130KA of the 11 

Penal Code.  The two charges had been amended and re-12 

amended.  The two re-amended charges read as follows:  13 

1st re-amended charge 14 

 “Bahawa kamu, dari 12 Februari 2013 hingga 28 15 

Mac 2013, di Kampung Simunul, dalam Daerah 16 

Semporna, dalam Negeri Sabah, telah melancarkan 17 

peperangan terhadap Yang di-Pertuan Agong, dan 18 

oleh itu, kamu telah melakukan satu kesalahan yang 19 

boleh dihukum di bawah seksyen 121 Kanun 20 

Keseksaan”. 21 

 22 

 23 

2nd re-amended charge 24 

 25 

“Bahawa kamu, dari 12 Februari 2013 hingga 28 26 

Mac 2013, di Kampung Simunul, dalam Daerah 27 

Semporna, dalam Negeri Sabah, adalah merupakan 28 

anggota  kumpulan pengganas, dan oleh itu kamu 29 

telah melakukan satu kesalahan yang boleh 30 
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dihukum di bawah seksyen 130KA Kanun 1 

Keseksaan”. 2 

 3 

30.2. PW65 was an officer with the SB and was assigned to assist in 4 

Ops Daulat in Semporna.  On 27.3.2013 he attended a briefing at 5 

IPD Semporna on the incident at Kg. Simunul which occurred on 6 

2.3.2013.  It was to trace and identify the individuals who were 7 

involved or suspected to be involved in the incident, including a 8 

suspect by the name of Totoh. 9 

30.3. The next day, at about 7.30 a.m., he attended an operation 10 

briefing which included personnel from IPD Semporna, UTK, 11 

PASCAL and PGA.   12 

30.4. At that time PW72 was a navy officer responsible for all 13 

operations carried out by the navy including by PASCAL based at 14 

KD Sri Semporna, Semporna.  He also attended the operation 15 

briefing.  He and his team were instructed to carry out the 16 

clearing operation and to trace the suspects.  He was given a list 17 

of names and photographs of the suspects by Dato’ Hamid bin 18 

Bador from the SB, including the name of Totoh bin Hismullah but 19 

without his photograph. 20 

30.5. PW72 marked Lorong 5 in P214(4).  At about 8.00 a.m. they 21 

entered Lorong 5, led by personnel from UTK and PASCAL who 22 

carried out house to house search, followed by personnel from SB 23 

and PGA. 24 

30.6. PW72 said that while they were inspecting a house, he saw a 25 

man, pacing in front of a house which he believed to belong to 26 
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this man, and a woman whom he believed to be the wife of this 1 

man.  He also saw three men at the kitchen of the house.  He 2 

said he called out to this man to bring them to his house.  He 3 

marked this house with an ‘X’ in P214 (4).  4 

30.7. At the house he asked the man about the three men in the 5 

kitchen and he was told that they were his workers.  He saw that 6 

they were seated at a table where food was being served.  PW72 7 

asked this man to produce his identification and asked the 3 men 8 

to come out and gather in front of the house.  The man went 9 

inside the house to take his identification which he produced.   10 

30.8. PW72 said at a glance he saw the name was Totoh bin Hismullah 11 

and he realised that the name belonged to one of the suspects.  12 

He instructed his men to ask the man to kneel down and 13 

handcuffed his hands at the back using a plastic handgrip. 14 

30.9. He said he asked the woman about the 3 men who told him that 15 

they were the relatives of the man.  He said he became suspicious 16 

because the man had told him that they were his workers.  The 3 17 

men could not produce any identification documents and were not 18 

conversant in Bahasa Malaysia.   He said he instructed the 3 men 19 

to be handcuffed. 20 

30.10. He searched the men and the house and did not find any 21 

dangerous weapon but he saw four children in the house.  After 22 

he had completed inspections of 4 to 5 houses, he instructed for 23 

the 4 men who had been arrested to be brought out to an open 24 

space which was marked as ‘H’ in P202. 25 
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30.11. In his cross-examinations, PW72 said he recalled there were 1 

twelve names out of which six with photographs, in the list given 2 

to him and he could not recall the names except for Totoh.  3 

30.12. He was referred to a search from the Jabatan Pendaftaran Negara 4 

dated 4.2.2015 which stated that Totoh bin Hismullah is a 5 

Malaysian and his current staus is still active.  This was marked as 6 

IDD99. 7 

30.13. PW72 was asked and said that he did not seize the licences for 8 

both fishing boats belonging to Totoh but the wife had given to 9 

him the licences which he handed to PW65.  The licences were 10 

not produced in court.      11 

30.14. PW65 testified that after they had completed the operation and 12 

had assembled at a basketball court near to Lorong 4 of Kg. 13 

Simunul, he found that the PSACAL team led by PW72 had 14 

arrested four men, three of whom could not produce their 15 

identification documents.  He said the man gave their name as 16 

Maikil, Poney and Mohd Yusuf.  The fourth person produced his 17 

identity card. The name stated in the card was Totoh bin 18 

Hismullah.  PW65 identified Totoh bin Hismullah in court as the 19 

25th accused.  The four men were placed under guard at the 20 

basketball court.  He said he made a body search on the 25th 21 

accused and did not find anything on him.  He brought these men 22 

back to IPD Semporna. 23 

30.15. He explained that he was instructed by his superior to lodge a 24 

police report on the arrest of the 4 men because the PASCAL 25 
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team which made the arrest was not willing to make the arrest 1 

report.  The police report was tendered as exhibit P347.  He 2 

handed the 4 men to PW151 who was an assistant investigation 3 

officer at IPD Semporna. 4 

30.16. He was asked why there was no mention in his report that Totoh 5 

was believed to be involved in the incident at Kg. Simunul and he 6 

answered that he believed that the person was using a false 7 

identity card and he had to verify whether this person was the 8 

Totoh who was believed to be involved in the incident.  This 9 

identity card was not produced and not tendered as an exhibit in 10 

court.   11 

30.17. During cross-examinations it was put to PW65 that the 25th 12 

accused came to Sabah when he was 10 years old and had been 13 

living in Kg. Simunul for the past 40 years.  It was put that he 14 

was a fisherman who owned two boats and was married with six 15 

children.  It was put to him that the 25th accused lived in a house 16 

which was light blue in colour seen in photograph 2 of P214 (1-17 

10).  PW65 said that he was not aware of these. 18 

30.18. He was asked whether he was aware that a Totoh mentioned 19 

during interrogations was  the son of General Hj Musa whereas 20 

Totoh bin Hismullah had no connection whatsoever with General 21 

Hj Musa.  PW65 said he was not sure. 22 

30.19. PW151 had also lodged a police report on the arrest of the 25th 23 

accused which was previously marked as IDD82.  The prosecution 24 

tendered it as exhibit P946 and the defence tendered it as D82. 25 
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30.20. It was the contention of the defence that the person whom the 1 

operation teams was looking for was actually the son of General 2 

Musa who was connected with the intrusion.  It was submitted 3 

that there was nothing in P347 and P946 to link the 25th accused 4 

with the incident at Kg. Simunul and that the police failed to 5 

conduct a proper investigation on the 25th accused. 6 

30.21. The police relied on the testimony of PW159 (PW6) to link the 7 

25th accused to the armed intrusion at Kg. Tanduo.  PW159 had 8 

testified that during his stay at Kg. Tanduo Herman told him the 9 

names of Haji Musa, Agbimuddin, Patulada, Aiman, Holland, 10 

Salleh, Yassin, Tani, Julham, Atik, Totoh, Harry and Kekeng and 11 

he had seen them during his stay.  He said he had spoken to 12 

some of them including Totoh. 13 

30.22. PW159 was asked whether he could identify these persons whom 14 

he had seen in Kg. Tanduo and he had identified these persons in 15 

court via video link.  Some of them were in the photographs 16 

ID2(1-50) whom he also identified.  Totoh is not in the 17 

photographs.  When he was asked to identify Totoh in court, he 18 

said Totoh was not in court although the 25th accused was sitting 19 

in the dock.  Clearly PW159 could not identify Totoh or the 25th 20 

accused.  The defence submitted that since PW159 could not 21 

identify Totoh, the police had made a grave error in arresting the 22 

25th accused.  23 

30.23. The prosecution also referred to the testimony of PW163 on the 24 

interrogation conducted on Totoh.  PW163 testified that Totoh 25 

had said that he was brought by one Panglima to the Philippines 26 
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to attend a ceremony organised by the Sulu Sultan, that he had 1 

given money to be channelled to the Sulu Sultan, and he had met 2 

the 20th accused and was appointed a Panglima for Semporna.  3 

30.24. It should be noted that the prosecution did not lead any evidence 4 

on the interrogation conducted on Totoh during the evidence-in-5 

chief of PW163.  What PW163 had testified on the admissions or 6 

confessions made by Totoh were not put to the 25th accused 7 

during the evidence-in-chief.  These were asked and raised during 8 

his cross-examinations.  9 

30.25. In any event PW163 did not testify that he himself had conducted 10 

the interrogation on Totoh.  He did not say that he asked these 11 

questions and Totoh gave the admissions to him. He did not say 12 

that he was present and personally heard the admissions.  If the 13 

25th accused had made the admissions or gave the confessions to 14 

a police officer or judicial officer, these would have been 15 

recorded.  The prosecution did not produce any written 16 

statements or confessions of the 25th accused.  In the absence of 17 

such confirmations, what he had said were hearsay and not 18 

admissible.  19 

30.26. Further, the alleged interrogation was conducted after the 25th 20 

accused had been arrested.  PW163 did not say that he had 21 

cautioned or had administered any caution before conducting the 22 

interrogation.  He did not say that he had told the 25th accused 23 

that he had the right to legal advice and the right to remain silent.   24 
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30.27. S.26(1) of the Evidence Act states that subject to any express 1 

provision contained in any written law, no confession made by 2 

any person whilst he is in the custody of a police officer, unless it 3 

is made in the immediate presence of a Sessions Court Judge or 4 

Magistrate, shall not be proved as against that person. There is a 5 

similar provision in s.113(1) of CPC.  6 

30.28. S.27 (1) of SOSMA states that any Sessions Court Judge may 7 

record any statement or confession made to him at any time 8 

before the commencement of the trial.  The prosecution did not 9 

tender any such statement or confession of the 25th accused.  The 10 

prosecution chose not to call any Sessions Court Judge or 11 

Magistrate that he or she had recorded the statement or 12 

confession. The alleged admissions made by the 25th accused 13 

were highly prejudicial, not admissible and could not be used 14 

against the 25th accused.  15 

30.29. In the absence of the alleged admissions and the failure by 16 

PW159 to identify the 25th accused to be one of the armed 17 

intruders seen in Kg. Tanduo, there was no evidence of his 18 

involvement in the armed intrusion or in waging war against the 19 

King or that he was a terrorist or a member of a terrorist group.  20 

30.30. The evidence showed that the 25th accused is a Malaysian living in 21 

Kg. Simunul.  He is married with children.  He was a fisherman 22 

with two licensed fishing boats.  At the time of his arrest he was 23 

outside his house with his wife and three of his workers were 24 

eating in the kitchen.  The prosecution submitted that based on 25 

his conduct that he was shivering and scared that he knew of his 26 
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wrong doing whereas the defence submitted that they had just 1 

come back from fishing and this explained why the 25th accused 2 

was cold and shivering.  The fact that he was shivering did not 3 

make him into a terrorist waging war against the King.    4 

30.31. On the evidence adduced and for the reasons given, the 5 

prosecution had failed to make out a prima facie case against the 6 

25th accused under s.121 and s.130KA of the Penal Code.  He was 7 

acquitted and discharged.   8 

31. Evidence against the 26th Accused 9 

31.1. The 26th accused was on the list of suspects and their telephone 10 

numbers were to be intercepted by the SB to gather evidence of 11 

their involvements in the armed intrusion at Kg. Tanduo. One 12 

phone number 013-6067588 was believed to be used by the 26th 13 

accused.  The police had traced the signal of this phone number 14 

to Kg. Sri Melor, Bugaya, Semporna. 15 

31.2. She was arrested on 22.3.2013.  She was charged under s.130K 16 

of the Penal Code. The charge had been amended and re-17 

amended.  The re-amended charge against her reads as follows: 18 

                Re-amended charge 19 

“Bahawa kamu, dari 12 Februari 2013 hingga 22 20 

Mac 2013, di sebuah rumah yang tidak bernombor 21 

di Kampung Sri Melor, Jalan Bugaya, dalam Daerah 22 

Semporna, dalam Negeri Sabah, telah melindungi 23 

sekumpulan orang yang kamu mempunyai sebab 24 

untuk mempercayai bahawa mereka merupakan 25 

anggota kumpulan pengganas, dan oleh itu, kamu 26 
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telah melakukan kesalahan yang boleh dihukum di 1 

bawah seksyen 130K Kanun Keseksaan”. 2 

 3 

31.3. Under s.130B (1) of the Penal Code, the definition of the word 4 

‘harbour’ includes supplying a person with shelter, food, drink, 5 

money or clothes; or, except by a person employed in a 6 

Government hospital, medicine, bandages, surgical dressings or 7 

any form of aid to a person wounded; or arms, ammunition or 8 

means of conveyance, or assisting a person in any way to evade 9 

apprehension. This definition is very wide. 10 

31.4. The evidence showed that on 21.3.2013, PW50 and his team 11 

were instructed to track a target by the name of Norhaida in 12 

Semporna with the assistance of another team led by PW51 which 13 

had located her phone signal to an area near to Semporna 14 

Hospital.  15 

31.5. PW50 said that based on the information provided, his team 16 

managed to track a woman with a little girl at the area of 17 

Semporna Hospital and they recorded her movements using a 18 

video camera.  He said they followed her to a house at Kg. Sri 19 

Melor, Bugaya, Semporna.  He relayed the video recording to 20 

PW95 who confirmed that the target was the suspect by the 21 

name of Norhaida Ibnahi.  They continued with their surveillance 22 

around the area of the said house until 5.30 a.m. on 22.3.2013. 23 

31.6. At 5.30 a.m. the team to arrest the 26th accused arrived and at 24 

8.00 a.m. it made inspections of some houses around the house 25 

in which the 26th accused was believed to be.  He said at about 26 

10.30 a.m. PW51 and his team traced the phone signal of the 26th 27 
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accsued coming from the back area of the place where checks 1 

were made earlier.  He said his team followed the arrest team to 2 

a house near to a swamp.  At 11.00 a.m. she was arrested in the 3 

house.  PW50 identified her in court as the 26th accused.  4 

31.7. He said his team continued with their surveillance in the area 5 

because it was believed that another target by the name of Datu 6 

Amir Bahar was also in the area.   7 

31.8. PW62 said that his team was assigned to arrest two suspects by 8 

the name of Datu Amir Bahar and Norhaida Ibnahi under Ops 9 

Daulat at Semporna.  He attended a briefing given by PW93 on 10 

the operation to be carried out.  He was shown a photograph of 11 

Datu Amir Bahar but was not shown any photograph of Norhaida.  12 

Five teams were involved in the operation, each team to each 13 

sector. 14 

31.9. On 22.3.2013 at about 5.30 a.m. he and his team went to Kg. Sri 15 

Melor, Bugaya, Semporna to make the arrest on the suspects.  16 

They inspected four houses in their sector of responsibility and 17 

brought the occupants to the front yard to be identified by PW93 18 

and PW95 whether any of the suspects were among occupants.  19 

The suspects were not among the occupants. 20 

31.10. They were instructed to inspect another area in their sector and 21 

found a house which was not clearly visible because there were 22 

oil palm trees around the house.  They entered the house and 23 

introduced themselves as police.  He said they found a woman, 24 

who was carrying a plastic bag, and a child.  They were dressed 25 
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as if they were going out.  He found another woman who was 1 

sick, lying on a bed.  He told the woman and the child to go down 2 

to the yard. PW93 and PW95 came and confirmed that the 3 

woman was Norhaida who was then placed under arrest.  PW62 4 

identified Norhaida in court as the 26th accused. 5 

31.11. He said they seized three handphones from a table, another three 6 

handphones from the plastic bag carried by her and a wallet 7 

containing a Mykad and some currencies.  He was instructed to 8 

hand over the phones to PW51 for inspections which were later 9 

returned to him. 10 

31.12. Subsequently he made a police report on the arrest and seizures.  11 

The police report was tendered as exhibit P337.  He handed over 12 

the seized items to PW152 who was one of the investigation 13 

officers.  The seized items were produced and tendered in court 14 

as exhibits P338A to P343C. 15 

31.13. The six handphones were sent to the Cyber Security Malaysia for 16 

analysis.  I have dealt with the analysis and the data extracted 17 

from these digital devices which were stored in the CDs.  As 18 

stated above, the prosecution did not refer to nor explained the 19 

significance of the data. 20 

31.14. I have dealt with the involvement of the 20th accused in the 21 

intrusion at Kg. Tanduo and in waging war against the King.  I 22 

have also ruled that the 20th accused being the Chief of Staff of 23 

the RSF of the Sultanate of Sulu and North Borneo was a terrorist 24 

or a member of a terrorist group.  25 
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31.15. The evidence showed that the 26th accused is a cousin of the 20th 1 

accused.  Prior to 1.3.2013, the 20th accused and his wife stayed 2 

with Hajjah Asma, their relative.  PW165 had testified that after 3 

the skirmishes at Kg. Tanduo she and the 20th accused moved to 4 

the house of the 26th accused, which was located in an isolated 5 

area, near to the swamp and well hidden by oil pam trees. 6 

31.16. The 26th accused, being related to the 20th accused, was close to 7 

him who had previously visited or stayed with her.  During the 8 

intrusion they had contacted each other on the phone (see Item 1 9 

of P480B and Item 2 of P480C).  In the second conversation he 10 

told her to contact Rasid.     11 

31.17. When she contacted Rasid on the phone (Item 3 0f P480C), she 12 

was told to be careful because the police would enter (no further 13 

detail). Based on the evidence and the surrounding circumstances 14 

of the case, this referred to the intended arrests of the 26th and 15 

20th accused. This conversation was one day before her arrest.  16 

They knew the police was looking for them.   17 

31.18. Based on her family relationship, she knew the 20th accused was 18 

the Chief of Staff of the RSF of the Sultanate of Sulu and North 19 

Borneo and of his involvement in the intrusion.  She knew of their 20 

claim over Sabah and that the RSF was waging war against the 21 

King.  She knew he was wanted by the police and they sought 22 

shelter at her house to avoid arrest.  On the evidence adduced, 23 

the 20th accused was a member of that terrorist group.  After the 24 

skirmishes in Kg. Tanduo she provided a safe house for him to 25 

stay. 26 
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31.19. Based on the evidence adduced, the provisions in the Penal Code 1 

and the authorities cited, the 26th accused had harboured and 2 

gave protection to the 20th accused knowing that he was a 3 

member of the terrorist group.    4 

31.20. The prosecution had made out a prima facie case against the 26th 5 

accused under s.130K of the Penal Code and asked to enter 6 

defence.      7 

32. Evidence against the 27th Accused 8 

32.1. The 27th accused was arrested on 10.4.2013 at about 5.15 p.m. at 9 

his house at Kg. Muanad, Beluran.  He had been charged under 10 

s.121 and s.130KA of the Penal Code which had been amended 11 

and re-amended.  The two re-amended charges read as follows: 12 

1st amended charge 13 

“Bahawa kamu, dari 12 Februari 2013 hingga 10 April 14 

2013, di Kampung Muanad 1, dalam Daerah Beluran, 15 

dalam Negeri Sabah, telah melancarkan peperangan 16 

terhadap Yang di-Pertuan Agong, dan oleh itu, kamu 17 

telah melakukan satu kesalahan yang boleh dihukum 18 

di bawah seksyen 121 Kanun Keseksaan”. 19 

 20 

2nd amended charge 21 

“Bahawa kamu, dari 12 Februari 2013 hingga 10 April 22 

2013, di Kampung Muanad 1, dalam Daerah Beluran, 23 

dalam Negeri Sabah, adalah merupakan anggota 24 

kumpulan pengganas, dan oleh itu kamu telah 25 

melakukan satu kesalahan yang boleh dihukum di 26 

bawah seksyen 130KA Kanun Keseksaan”. 27 

 28 
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32.2. PW162 was a police corporal with Bahagian Tatatertib of IPD 1 

Beluran.  On 25.3.2013, while buying his breakfast at Havana 2 

Restaurant, he saw six to seven men listening to a man talking 3 

that they must help their friends who were fighting at Lahad Datu 4 

in dire situation without food and medicines because they were 5 

cordoned by the police and army.  This man said that if they 6 

could not physically give assistance, they should help their 7 

families who were fighting by giving cash.  PW162 told Inspector 8 

Sudirman about what he saw and heard in the restaurant.  9 

32.3. The next day he again saw the man saying the same thing to 10 

another group of men in the same restaurant. He again reported 11 

to Inspector Sudirman.  Subsequently Inspector Sudirman told 12 

him that this man was Pabblo Alie i.e. the 27th accused.  The 13 

prosecution did not call Inspector Sudirman as a witness.  The 14 

defence had submitted that the testimony of PW162 was full of 15 

contradictions, unreliable and should be rejected. 16 

32.4. Although the prosecution did not call Inspector Sudirman as a 17 

witness to corroborate the testimony of PW162 and the defence 18 

had submitted that PW162 was not truthful witness, there was 19 

nothing to suggest that his testimony was inherently incredible or 20 

that he was not telling the truth.   21 

32.5. PW56 was a CID police officer stationed at IPD Beluran.  On 22 

10.4.2013 he was instructed to lead a group of policemen to 23 

ambush a person by the name of Pabblo bin Alie who lived in Kg. 24 

Muanad and who was suspected to be involved with the armed 25 

intrusion at Kg. Tanduo.  26 
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32.6. At about 5.00 p.m. they left for the house of the suspect.  He led 1 

the ambush which consisted of three teams.  He led one team to 2 

arrest the suspect, one of the teams put up a cordon around the 3 

house and the other team would provide support in the ambush. 4 

32.7. At about 5.15 p.m. he instructed two of his men namely Cpl 5 

Ikhwan and Constable Khaireyl to approach the house first, to see 6 

whether the suspect was in his house and to arrest him because 7 

Cpl Ikhwan recognised the suspect.  8 

32.8. He said Cpl Ikhwan approached the suspect’s house and called 9 

out to him.  He saw the suspect came down from his house and 10 

both were talking.  He said the suspect then turned around as if 11 

trying to escape but Cpl Ikhwan grabbed the suspect who 12 

struggled to try to free himself.  He said Constable Khaireyl came 13 

to assist Cpl Ikhwan, they handcuffed the suspect and put him 14 

inside the vehicle driven by Cpl Ikhwan.  He identified Pabblo bin 15 

Alie as the 27th accused in court. 16 

32.9. After that he led a team to search the house of the 27th accused.  17 

On entering the house he saw three men, one woman whom he 18 

believed to be the wife of the accused and a young girl believed 19 

to be the grandchild of the accused.  He said the three men were 20 

the guests of the 27th accused.  He arrested these persons and 21 

inspected their identification documents.  22 

32.10. PW56 then called for the 27th accused to be brought inside the 23 

house to witness the search while they searched the house for 24 

any weapons and documents linked to the Sultanate of the Sulu 25 
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and North Borneo.  He said at first they did not find anything and 1 

asked the 27th accused where these were kept.  He said the 2 

accused and his wife did not co-operate with them. 3 

32.11. He then found a room which was locked with a big padlock.  The 4 

door of the room was painted in the same colour as the walls of 5 

the house and that was the reason he did not notice it at first.   6 

He asked for the key but was told that it was missing.  He said 7 

they broke the door by kicking it many times. 8 

32.12. He found it was a small room with a width of an arm’s length and 9 

its length was double the width.  Inside the room was a 10 

cupboard.  He found many parangs behind the door and 11 

documents relating to the Sultanate of Sulu and North Borneo.  12 

He seized the items found which included handphones, 13 

currencies, one Sultanate of Sulu card and documents.  He 14 

prepared a search list which was tendered as exhibit P275. 15 

32.13. He also made a police report on the arrest and seizures.  The 16 

police report was tendered as exhibit P276.  He lodged a 17 

subsequent report to correct the time stated in his earlier report.  18 

This report was tendered as P277.  19 

32.14. The seized items were tendered as exhibits P278A to P292C which 20 

included the parangs, several mobile phones with SIM cards, a 21 

portrait of Sultan Esmail Kiram, a family tree of the Sultanate of 22 

Sulu and North Borneo and other documents.  There was nothing 23 

to suggest that these exhibits were not found in the house or 24 

were planted or fabricated to incriminate the 27th accused.  25 
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32.15. What was the evidence against the 27th accused under s.121 and 1 

s.130KA of the Penal Code?  Although the portrait and documents 2 

on the Sulu Sultanate were seized from his house, the prosecution 3 

did not lead any evidence that the 27th accused was one of the 4 

armed intruders in Kg. Tanduo.  He was not seen in Kg. Tanduo.  5 

He was not seen wearing the camouflaged uniform of the RSF of 6 

the Sultanate of Sulu and North Borneo nor was he seen carrying 7 

any firearms.  He was not seen with or had associated with the 8 

armed intruders. 9 

32.16. The prosecution did not adduce any evidence that he was 10 

preparing or had prepared for war or had participated in the war 11 

waged against the King.  Although several parangs were found in 12 

the room in his house, there was no evidence that he intended to 13 

or had used the parangs to participate in or in waging the war.  14 

As stated above, a parang can be used as a domestic tool or for 15 

work in the farm or oil palm plantation.  Mere procession of the 16 

parangs did not make him into a terrorist waging war against the 17 

King. 18 

32.17. There was also no evidence of him intending to or carrying out an 19 

act or threat of action involving the use of firearms, explosives, 20 

lethal devices or dangerous substance to prejudice the national 21 

security of the country. 22 

32.18. Based on the evidence adduced, the prosecution had failed to 23 

make out a prima facie case against the 27th accused under s.121 24 

and s.130KA of the Penal Code. 25 
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32.19. However, there was ample evidence against the 27th accused for 1 

an offence under s.130G(c) of the Penal Code for knowingly 2 

soliciting property for the benefit of a terrorist group. 3 

32.20. The evidence showed that the 27th accused was a follower and 4 

supporter of Sultanate of Sulu and North Borneo.  He knew the 5 

RSF had occupied Kg. Tanduo to claim Sabah by force to belong 6 

to them.  He knew they had waged war against the King. 7 

32.21. On 25th and 26th of March 2013, he openly encouraged and 8 

solicited for cash or donations to support the war waged by the 9 

armed intruders in Lahad Datu.  I have ruled that the armed 10 

intruders being members of the RSF of the Sultanate of Sulu and 11 

North Borneo were members of a terrorist group.  He had 12 

solicited property for the benefit of a terrorist group. 13 

32.22. For the reasons given, I altered the charge against the 27th 14 

accused to that under s.130G(c) of the Penal Code.  The altered 15 

charge reads as follows:- 16 

 “That you, from 12th February 2013 until 10th April 17 

2013, at Kampung Muanad 1, in the District of 18 

Beluran, in the State of Sabah, knowingly solicited 19 

property for the benefit of a terrorist group and 20 

thereby committed an offence punishable under 21 

section 130G(c) of the Penal Code”. 22 

 23 

32.23. The charge under s.130G (c) was read and explained to the 27th 24 

accused in Suluk by the court interpreter.  He informed the court 25 

that he understood the charge which was read and explained to 26 

him and pleaded not guilty to this amended charge.  I advised the 27 
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DPP and counsel of s.162 of CPC of their right to recall or re-1 

summon and examine any witness who might have been 2 

examined, and could also call any further evidence which might 3 

be material.  4 

32.24. The 27th accused was called to enter defence to the charge under 5 

s.130G (c) of the Penal Code. 6 

33. Evidence against the 28th Accused 7 

33.1. The 28th accused had been charged under s.121 and s.130KA of 8 

the Penal Code.  Both charges were amended and re-amended.  9 

The two re-amended charges against him read as follows: 10 

1st re-amended charge 11 

“Bahawa kamu, dari 12 Februari 2013 hingga 22 Mac 12 

2013, di Kampung Tanduo, dalam Daerah Lahad Datu, 13 

dalam Negeri Sabah, telah melancarkan peperangan 14 

terhadap Yang di-Pertuan Agong, dan oleh itu, kamu 15 

telah melakukan satu kesalahan yang boleh dihukum 16 

di bawah seksyen 121 Kanun Keseksaan”. 17 

 18 

2nd re-amended charge 19 

“Bahawa kamu, dari 12 Februari 2013 hingga 22 Mac 20 

2013, di Kampung Tanduo, dalam Daerah Lahad Datu, 21 

dalam Negeri Sabah, adalah merupakan anggota 22 

kumpulan pengganas, dan oleh itu kamu telah 23 

melakukan satu kesalahan yang boleh dihukum di 24 

bawah seksyen 130KA Kanun Keseksaan”. 25 

 26 

33.2. PW79, an SB officer, was assigned to carry out duties in Ops 27 

Daulat at Lahad Datu including to trace and arrest a person by 28 

the name of Mohamad Ali bin Ahmad who was believed to be 29 
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involved in the armed intrusion and supplying logistics, 1 

accommodation and food to the armed intruders from the 2 

Sultanate of Sulu and North Borneo.  3 

33.3. Based on information, the 28th accused is a Malaysian citizen.  His 4 

father, known as Mat Bom because he was good at making fish 5 

bomb, is a Bajau and his mother is a Suluk.  He owned an oil 6 

palm garden at Kg. Tanduo and resided at Kg. Tanduo and Kg. 7 

Tanjung Labian. 8 

33.4. PW86 resided at Kg. Tulibas Tungku, Lahad Datu and was a 9 

member of RELA.  On 22.3.2013 at about 9.00 p.m. he heard that 10 

a man by the name of Mohd Ali was surrounded by the kampung 11 

people at the surau because he was suspected to be involved with 12 

the armed intruders at Kg. Tanduo.  He informed his neighbour 13 

who contacted the police. 14 

33.5. On the same day at 9.15 p.m., PW79 received a phone call from 15 

L/Cpl Salim bin Norhazim from Balai Polis Cenderawasih that the 16 

28th accused was hiding at the surau of Kg. Tulibas Besar near to 17 

Kg. Dengan Tungku.  He informed his superior who instructed him 18 

to go to the surau.  On the way he stopped at the Cenderawasih 19 

police station to fetch L/Cpl Salim and they arrived at the 20 

kampong at about 10.00 p.m.    21 

33.6. They met the kampong people who told them that Mohamad Ali 22 

and a woman were in the area of the surau and that they had 23 

surrounded the couple to prevent them from leaving.  PW79 24 
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testified that he saw Mohamad Ali and the woman were sitting at 1 

the five-foot-way of the surau surrounded by the people. 2 

33.7. He approached and asked them and they gave their name to him.  3 

He made an inspection and did not find any weapon or 4 

identification document on them but he seized a black sling bag 5 

containing a phone, jewelleries, clothes, money and amulets from 6 

the woman.  This woman is the wife of the 28th accused who 7 

testified as a prosecution witness (PW138), who was made a 8 

protected witness (PRW4) under s.14 of SOSMA in an application 9 

by the prosecution. 10 

33.8. PW79 brought the husband and wife to Cenderawasih police 11 

station, accompanied by some kampong people including PW86.  12 

He handed the 28th accused, the wife and the sling bag to PW99 13 

who lodged the police report on the arrest and seizure.  The 14 

report was tendered as exhibit P443.  The bag and the items 15 

contained in the bag including the packaging and labels were 16 

tendered as exhibits P444A to P456C.  17 

33.9. The testimony of PW86 and PW79 that they received information 18 

that the 28th accused was involved in the armed intrusion at Kg. 19 

Tanduo or was supplying foods to the armed intruders was 20 

hearsay.  Their testimony about what happened at the surau was 21 

not sufficient to implicate the 28th accused under s. 121 and 22 

s.130KA of the Penal Code. 23 
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33.10. What was the evidence against the 28th accused?  The 1 

prosecution relied on the testimony of PW138 (PRW4), the wife of 2 

the 28th accused, to establish the guilt of the 28th accused.  3 

33.11. Counsel for the 28th accused objected to PW138 to be called as a 4 

witness against the 28th accused and referred to s.122 of EA.   5 

33.12. Under s.122 of EA no person who is or has been married shall be 6 

compelled to disclose any communication made to him during 7 

marriage by any person to whom he is or has been married; nor 8 

shall he be permitted to disclose any such communication unless 9 

the person who made it or his representative in interest consents, 10 

except in suits between married persons or proceedings in which 11 

one married person is prosecuted for any crime committed 12 

against the other.   13 

33.13. It was submitted that this provision clearly prevented the wife 14 

from disclosing any communication by the 28th accused to her 15 

during marriage, citing the case of Palldas Arumugam v Public 16 

Prosecutor [1988] 1 CLJ 661. 17 

33.14. The prosecution submitted that they fully understood the 18 

provision under s.122 of EA and that in the event any 19 

communication between the 28th accused and this witness during 20 

marriage, was disclosed during her evidence-in-chief, they would 21 

apply for the communication to be expunged. 22 

33.15. After hearing the submissions, I gave my ruling as follows.  There 23 

were two issues, whether PW138 was a competent witness and 24 

whether she was compelled to testify against her husband bearing 25 
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in mind the privilege of confidential marital communication 1 

between husband and wife.  The law in this area is well known: 2 

see for example Shenton v Tyler [1939] 1 All E.R. 827. 3 

33.16. This trial did not come within the exceptions under s.122 because 4 

it did not involve any suit between married persons namely the 5 

28th accused and PW138 nor proceedings in which the 28th 6 

accused had been prosecuted for any crime committed against his 7 

spouse PW138.  The question was whether PW138 was 8 

competent and compelled to testify in criminal proceedings 9 

against her husband namely the 28th accused.  During the trial I 10 

had allowed PW138 to testify as a protected witness against the 11 

28th accused and I had given my reasons for making her a 12 

protected witness in this trial. 13 

33.17. Under s.120(2) of EA, in any criminal proceedings against any 14 

person, the husband or wife of that person respectively shall be a 15 

competent witness.  16 

33.18. It has been decided that there is no class of witness who can be 17 

called a ‘compellable witness.’  The word ‘compellable’ relate not 18 

so much to a witness as to a type of evidence; a witness may be 19 

compelled to give any relevant evidence unless a section enacts 20 

that he shall not be compelled to give it.  One such section is 122 21 

of EA: see Ghouse bin Haji Kader Mustan v Rex (1946) 12 22 

MLJ (SSR) 36.  It was held that the wife of the accused could be 23 

compelled to give evidence with the exception of communications 24 

by the accused to her: Public Prosecutor v Abdul Majid 25 

[1994] 3 MLJ 457. 26 



 
[PUBLIC PROSECUTOR   

v. TWU-45SO-1/3-2013 & 29 ors] 
 

(296) 

33.19. During the trial the court reminded the prosecution not to lead 1 

any evidence relating to any confidential marital communications 2 

between the 28th accused and PW138.  During PW138’s 3 

testimony, who had testified about what she saw and what 4 

happened at Kg. Tanduo, Kg. Tj. Labian and Kg. Tulibas Besar, 5 

there was no objection or challenge by his counsel that what she 6 

had testified involved confidential marital communications 7 

between them or that she had breached the privilege of 8 

confidential communications made during marriage.   9 

33.20. PW138 married the 28th accused in 2000. She was born in 10 

Indonesia of Bugis descent whereas the 28th accused is a Bajau 11 

from Pengsibalu, Sibutu, in the Philippines.  They have six 12 

children and they lived in a two-storey wooden house in Kg. 13 

Tanduo.  This house can be seen in two photographs shown to 14 

her and she marked this house with an ‘X’ in black ink in P33(1) 15 

and P33(2).  Similarly she marked the house seen in P3A.  She 16 

said the house belonged to her and the 28th accused who also 17 

owned an oil palm garden in Kg. Tanduo.   18 

33.21. She testified that she knew a person by the name of Hj.Musa who 19 

was an uncle of the 28th accused.  She met him at the wedding of 20 

the 28th accused with another woman by the name of Marife, who 21 

became the second wife of the 28th accused, which took place in 22 

Pengsibalu, Philippines.  After this marriage, the 28th accused and 23 

Marife lived in the first floor while she and her children lived in the 24 

ground floor of the house at Kg. Tanduo. 25 

 26 
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33.22. She was asked and identified Hj. Musa in the photographs in 1 

ID2(1-50) which were taken in Kg. Tanduo i.e. the third person 2 

from the right in ID2(1), the person on the left in ID2(2), the 3 

person on the left in ID2(38), the person in the middle in ID2(39) 4 

and the person on the left in ID2(40).  She said on 8.2.2013 she 5 

heard the news that Hj. Musa was coming but she did not know 6 

the exact date.  7 

33.23. On 11.2.2013 more than 10 men came to their house in Kg. 8 

Tanduo.  She did not know where they came from but they were 9 

not from Kg. Tanduo.  She said they did not normally have 10 

visitors to their house and the 28th accused asked her to prepare 11 

food for these people and she served them with the food.  While 12 

serving, she heard them talking in Bajau.  She could understand 13 

some of the conversations but did not know what they were 14 

talking about except she heard a name ‘Elman’ mentioned.  She 15 

was asked and she said it also sounded like ‘Herman’.  PW159 16 

had testified that he was brought to Kg. Tanduo by a person by 17 

the name of Herman.  This Herman was identified in photograph 18 

12 of ID2(1 – 50).  The prosecution did establish whether ‘Elman’ 19 

and Herman was the same person. 20 

33.24. The next day, on 12.3.2013, while at home, she came to know 21 

that there were people from the Philippines who had entered and 22 

occupied Kg. Tanduo and the 28th accused told her to pack their 23 

things and gathered their children to leave the house.  She did 24 

not know the reasons but just followed his instructions.   25 
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33.25. She said they, namely the 28th accused, Marife, the children, 1 

herself and a sister-in-law known as Kak Fauziah, who lived in Kg. 2 

Tanduo and came to the house because she wanted to follow 3 

them to leave the kampong, left the house and Kg. Tanduo in a 4 

four-wheel vehicle driven by the 28th accused in the direction of 5 

Tanjung Labian.  They were going to stay with her in-laws in 6 

Tanjung Labian.  7 

33.26. On the way out, the kampong was deserted and the houses were 8 

empty.  At the perimeter of the kampong she saw some men in 9 

camouflaged clothes with white headband, some carrying 10 

weapons.  She said she felt frightened because these were the 11 

people who came from the Philippines.  She was asked to identify 12 

the camouflaged clothes she saw and she pointed to them in the 13 

photographs in ID2 (12), (23), (34), (14), (18), (26), (27), (28), 14 

(42), (45) and (46).   15 

33.27. They arrived at her in-laws’ house at about 4.00 p.m. She saw 16 

many people sitting outside their houses, watching, because there 17 

were many police trucks heading towards Tanjung Batu. 18 

33.28. On 15.2.2013, after she came back from the tamu, at about 2.00 19 

p.m. she left the house with the 28th accused and Marife in the 20 

vehicle to go to a shop at Sahabat 20 to buy 5 packs of 21 

cigarettes, 30 kilos of rice, cooking oil, flour and sugar.  They then 22 

continued their journey to Sahabat 16 to enter Kg. Tanduo by 23 

using the roads inside the oil palm plantations.   24 

 25 
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33.29. She said the 28th accused drove slowly which took six hours so 1 

that they reached Kg. Tanduo at about 8.00 p.m.  She said it 2 

normally took 2 to 3 hours to travel between Kg. Tanduo and 3 

Tanjung Labian.  She said possibly the 28th accused was waiting 4 

for it to get dark to enter Kg. Tanduo.  5 

33.30. At Kg. Tanduo the 28th accused drove to a junction near to a 6 

house where he stopped the vehicle and they went to the house.  7 

She saw people in camouflaged clothes and most of them were 8 

carrying long barrel firearms.  They went up to the house and she 9 

saw Hj. Musa who was standing near to the door and an elderly 10 

man whom she understood to be a Sultan Sulu whom she did not 11 

know his name.  She was asked and she identified this elderly 12 

man seen sitting, on the right, in the photographs in ID2(1), 13 

ID2(2) and ID2 (6).  Counsel for the accused agreed that this 14 

man whom she identified was Raja Agbimuddin.  15 

33.31. She said the 28th accused spoke with Hj. Musa and told Hj. Musa 16 

that he brought the rice who then instructed some people to take 17 

the items from the vehicle.  She said they were not long in the 18 

house and they went back to her in-laws’ house at Kg. Tanjung 19 

Labian. 20 

33.32. The next day they i.e. the 28th accused, Marife and herself left 21 

the house and headed to the oil palm plantation at Sahabat 16 in 22 

the vehicle because she was made to understand that the police 23 

was looking for the 28th accused.  She left the children with the 24 

in-laws and they hid in the plantation for a week.  She said she 25 

pawned her jewelleries and gave the money to him to buy fuel for 26 
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the vehicle and food for themselves and they ate and slept in the 1 

vehicle.  During that time she heard a telephone conversation 2 

between the 28th accused and Hj. Musa who told him that they 3 

did not have food.  She heard another telephone conversation 4 

with Elman.   5 

33.33. After that they went back to Tj. Labian and hid in the bushes 6 

behind her in-laws’s house for a week.  Sometimes they came out 7 

to see the children. 8 

33.34. After that week she wanted to take the children to stay with her 9 

mother at Kg. Taburi Tungku.  She said the 28th accused and 10 

Marife went with her.  At her mother’s house she heard that 11 

Elman told the 28th accused, on the phone,  that the Sultan Sulu 12 

had returned to the Philippines.  They again hid in the bushes 13 

behind her mother’s house until Marife was arrested on 21.3.2013 14 

and the 28th accused ran away.  She followed.  She said they 15 

were afraid of being arrested.  16 

33.35. They walked to Kg. Tulibas and it was quite far.  When they 17 

entered the kampong, the people were on alert for outsiders who 18 

must first meet the ketua kampong.  They were brought to the 19 

mosque to meet the ketua kampong until they were arrested.  20 

They were brought to Cenderwasih police station and she saw 21 

Marife at the police station either on 23rd or 24th of March, 2013. 22 

33.36. She said she carried the black sling bag which she identified as 23 

exhibit P444A.  She was asked to identify the contents of the bag 24 

and she identified two necklaces as P445C and P455E which 25 
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belonged to Marife and P449C as the Nokia phone and the 1 

cigarettes belonging to the 28th accused.  2 

33.37. She was asked and she said that prior to 12.2.2013 she had tidied 3 

the house and saw a plastic bag containing five documents about 4 

the Sulu Sultanate.  The plastic bag was tendered and marked as 5 

P909B and the documents were marked as P909C (1-3), 6 

P909D(1-3), P909E(1-5) and P909F. 7 

33.38. During cross-examinations, she said she was from Indonesia and 8 

she did not have valid documents to stay in Sabah.  She said she 9 

was made to understand that the 28th accused was arrested 10 

because he was in cahoots with the intruders.  She was asked 11 

and disagreed that the 28th accused was not involved in any 12 

terrorist act.  She agreed that the police report stated that they 13 

were arrested under s.6(1)(c) of the Immigration Act  because 14 

they did not possess valid documents. 15 

33.39. It was put to her and she disagreed that she was under pressure 16 

to testify against the 28th accused because she did not have valid 17 

documents and the police would only allow her to see her children 18 

if she agreed to testify against the 28th accused.  She disagreed 19 

that the police had made promises to her and had coached her to 20 

testify against her husband.  She also disagreed that she was 21 

vindictive and had turned against her husband because he 22 

married the second wife.  There was nothing to suggest that she 23 

had lied. 24 
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33.40. On evidence adduced, Hj. Musa is the uncle of the 28th accused. 1 

Datu Agbimuddin led the armed intrusion at Kg. Tanduo.  Hj. 2 

Musa was the right-hand man of Datu Agbimuddin.  Both of them 3 

stayed in the same house at Kg. Tanduo during the intrusion.   4 

33.41. The 28th accused knew that the armed intruders including Hj. 5 

Musa would come to to claim Sabah by force to belong to them.  6 

He knew they would come heavily armed.  He knew they were 7 

preparing to wage war and was ready to wage war to claim 8 

Sabah.  He was prepared for their visit.  Knowing that and being a 9 

Malaysian citizen, he did not report what he knew to the police.  10 

He also did not discourage or stopped them from occupying Kg. 11 

Tanduo.  Obviously he welcomed them.  12 

33.42. Not long after they had occupied Kg. Tanduo, under cover of 13 

darkness, the 28th accused visited Hj. Musa in Kg. Tanduo. He 14 

knew which house to go to and he stopped his vehicle near to the 15 

house which was occupied by Datu Agbimuddin and Hj. Musa.  16 

This house was guarded by the armed intruders. 17 

33.43. He met Hj. Musa and Datuk Agbimuddin at the house and gave 18 

foodstuffs and cigarettes to them.  The evidence showed that he 19 

had subsequently contacted Hj. Musa on the phone. 20 

33.44. Notwithstanding with these, the 28th accused was not one of the 21 

armed intruders.  As soon as the armed intruders occupied Kg. 22 

Tanduo, he , Marife, PW138 and their children left Kg. Tanduo. 23 

 24 
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33.45. There was no evidence that he had planned or participated in the 1 

war or that he had waged war against the King. 2 

33.46. There was no evidence that he participarted in or facilitated the 3 

commission of any terrorist act.  There was no evidence that he 4 

had carried out an act or threat of action which involved the use 5 

of firearms, explosives, lethal devices or dangerous substance 6 

which prejudiced the national security of the country. 7 

33.47. On the evidence adduced, the prosecution hade failed to establish 8 

the essential ingredients under s.121 and s.130KA of the Penal 9 

Code against the 28th accused. 10 

33.48. However, the evidence established that he had knowingly gave 11 

support to the armed intruders by giving foods to them.  He had 12 

contacts with Hj. Musa, his uncle.  I have already ruled that the 13 

armed intruders were members of the RSF of the Sultanate of 14 

Sulu and North Borneo and that it was a terrorist group.  The 28th 15 

accused had knowingly gave support to the terrorist group. 16 

33.49. Therefore the charges against him should be amended or altered 17 

to that under s.130J of the Penal Code which reads as follows:- 18 

“That you, from 12th February 2013 until 23rd March 19 

2013, at Kampung Tanduo, in the District of Lahad 20 

Datu, in the State of Sabah, knowingly gave support 21 

to a terrorist group and thereby committed an offence 22 

punishable under section 130J(1)(a) of the Penal 23 

Code”. 24 

 25 

33.50. The said charge was read and explained to him in Suluk by the 26 

court interpreter. The 28th accused told the court that he 27 
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understood the charge which had been read and explained to him 1 

and he pleaded not guilty to the charge. The court reminded the 2 

DPP and counsel of the provisions of s.162 of CPC.  3 

33.51. Accordingly the 28th accused was called to enter defence to the 4 

charge under s.130J(1)(a) of the Penal Code.     5 

34. Evidence against the 29th Accused 6 

34.1. The 29th accused was arrested on 16.3.2013 at about 6.30 a.m. 7 

at the housing complex of Felda Cenderawasih, Lahad Datu.  He 8 

had been charged under s.121 and s.130KA of the Penal Code.  9 

The charges were amended and re-amended. The two re-10 

amended charges reads as follows: 11 

1st re-amended charge 12 

“Bahawa kamu, dari 12 Februari 2013 hingga 16 Mac 13 

2013, di Kompleks Perumahan Kakitangan Felda 14 

Cenderawasih, dalam Daerah Lahad Datu, dalam 15 

Negeri Sabah, telah melancarkan peperangan 16 

terhadap Yang di-Pertuan Agong, dan oleh itu, kamu 17 

telah melakukan satu kesalahan yang boleh dihukum 18 

di bawah seksyen 121 Kanun Keseksaan”. 19 

 20 

2nd re-amended charge 21 

“Bahawa kamu, dari 12 Februari 2013 hingga 16 Mac 22 

2013, di Kompleks Perumahan Kakitangan Felda, 23 

dalam Daerah Lahad Datu, dalam Negeri Sabah, 24 

adalah merupakan anggota kumpulan pengganas, dan 25 

oleh itu kamu telah melakukan satu kesalahan yang 26 

boleh dihukum di bawah seksyen 130KA Kanun 27 

Keseksaan”. 28 

 29 
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34.2. What was the evidence under the two charges against the 29th 1 

accused?  PW92, a Bajau Ubian, was employed as a Polis Bantuan 2 

providing security manning the entrance at the Felda 3 

Cenderawasih housing complex, Lahad Datu.  He said the housing 4 

complex was about 20 km from Kg. Tanduo.  5 

34.3. On 16.3.2013 at about 6.00 a.m., while on duty, together with 6 

Constable Shah Rizal bin Likah, he received information from the 7 

public that a man wearing a dark coloured t-shirt and a pair of 8 

shorts with slippers and carrying a white water container was 9 

asking for money to pay his fare to Lahad Datu.  He contacted his 10 

superior Sgt. Ishak bin Said. 11 

34.4. He said at about 6.30 a.m. a man who fitted the descriptions 12 

given to him approached the entrance of the housing complex.  13 

He spoke and asked the man in Bahasa Melayu who replied in 14 

Bajau.  PW92 spoke Bajau with him.  The man told him his name, 15 

he wanted to go to Lahad Datu, his boss was Ali and he came to 16 

Sabah by boat.  He said the man had bruises on his hands and 17 

legs.  PW92 asked for his identification document and the man 18 

said he had none.   19 

34.5. PW92 testified that as instructed by Sgt. Ishak, he told the man 20 

that he would detain him and brought him to their security post at 21 

the entrance.  He handcuffed the man who was wearing a wrist 22 

watch.  He found two amulets at his waist and one in his left 23 

hand.  He said the man was holding the water container and 24 

suspected to be one of the armed intruders.  He identified this 25 

man in court as the 29th accused sitting in the dock.  26 
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34.6. He was instructed to take the man to the police station where he 1 

lodged a police report on the arrest.  The report was tendered as 2 

exhibit P485.  The amulets were tendered as P486C (1-3) and the 3 

watch was tendered as P487C.  He did not take the water 4 

container because it only contained water.  5 

34.7. Based on the testimony and the police report lodged, the 29th 6 

accused was arrested because he was asking for money and 7 

creating a nuisance at the housing complex.  PW92 did not find 8 

any firearm or dangerous weapon on the 29th accused.  He also 9 

did not find any incriminating item or article on the 29th accused 10 

except the amulets and wrist watch.  These items did not make 11 

him to be a terrorist and or in waging war against the country. 12 

34.8. The prosecution did not lead any evidence that at the material 13 

times the 29th accused was at Kg. Tanduo or that he was one of 14 

the armed intruders at Kg. Tanduo.  He was not seen in the 15 

photographs in ID2(1-50) taken at Kg. Tanduo. There was no 16 

evidence that he took part in the skirmishes at Kg. Tanduo or at 17 

Kg. Simunul or Tg. Batu or Tj. Labian against the security forces.  18 

34.9. There was no evidence that he planned or prepared for war or 19 

participated or took part in the war or any war between the 20 

armed intruders and the security forces.  There was no evidence 21 

that he waged war against the King or against the nation. 22 

34.10. There was no evidence that he planned or prepared or 23 

participated or took part in any terrorist activities or carried out 24 

any terrorist activities in Sabah or in the country.  There was no 25 
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evidence that he associated with the armed intruders at Kg. 1 

Tanduo or had provided assistance or supplies or support to the 2 

armed intruders.  There was no evidence that he was a member 3 

of a terrorist group.  4 

34.11. The only evidence against him was that he was begging and 5 

causing a nuisance at the housing complex. That did not make 6 

him to have waged war against the King or that he was a member 7 

of a terrorist group. 8 

34.12. The prosecution had failed to make out a prima facie case against 9 

the 29th accused under s.121 and s.130KA of the Penal Code.  He 10 

was acquitted and discharged.  He was referred to the 11 

Immigration Dapartment to be deported.        12 

35. Evidence against the 30th Accused 13 

35.1. He was charged under s.121 and s.130KA of the Penal Code.  14 

Both charges were amended and re-amended.  The two re-15 

amended charges read as follows: 16 

 1st re-amended charge 17 

“Bahawa kamu, dari 12 Februari 2013 hingga 3 April 18 

2013, di Kampung Tanjung Batu, dalam Daerah Lahad 19 

Datu, dalam Negeri Sabah, telah melancarkan 20 

peperangan terhadap Yang di-Pertuan Agong, dan 21 

oleh itu, kamu telah melakukan satu kesalahan yang 22 

boleh dihukum di bawah seksyen 121 Kanun 23 

Keseksaan”. 24 

 25 

 26 
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 1 

2nd re-amended charge 2 

 3 

“Bahawa kamu, dari 12 Februari 2013 hingga 3 April 4 

2013, di Kampung Tanjung Batu, dalam Daerah Lahad 5 

Datu, dalam Negeri Sabah, adalah merupakan anggota 6 

kumpulan pengganas, dan oleh itu kamu telah 7 

melakukan satu kesalahan yang boleh dihukum di 8 

bawah seksyen 130KA Kanun Keseksaan”. 9 

 10 

 11 

35.2. PW96 was an army officer based at Kem Lok Kawi, Sabah.  He 12 

was assigned to Ops Daulat and he was responsible for any arrest 13 

or seizures by the army during the operation.  14 

35.3. On 3.4.2013, at 7.00 p.m., at Markas Taktikal 5th Brigade, at 15 

Felda Sahabat, a Major Haizdar of the 7th Royal Ranger 16 

Mechanized Regiment handed to him an arrested person.  This 17 

major told him that a Capt. Mohd Haisan arrested this person at 18 

Kg. Tanjung Batu near to Kg. Pasusun because this person was 19 

found in the operation area and did not possess any legal 20 

document.  This person was handed by Capt. Mohd. Haisan to 21 

Major Haizdar who in turn handed the man to PW96.  The name 22 

of this arrested person is Danis bin Ismail.  PW96 said that Major 23 

Haizdar did not hand anything to him because nothing was found 24 

on the man. 25 

35.4. He said another man by the name of Abdul Rashid bin Shahirul 26 

was handed to him who was arrested by personnel from the 21st 27 

Royal Malay Regiment because he was also in the operation area 28 

and without any legal document.  29 
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35.5. He brought and handed both men to a policeman at 1 

Cenderawasih police station.     2 

35.6. PW91 was a police corporal at Cenderawasih police station, Lahad 3 

Datu.  On 3.4.2013 he was on duty at the enquiry desk at the 4 

police station when PW96 brought and handed two men without 5 

any identification documents to him at the police station.  PW96 6 

gave him a piece of paper with their name and PW96 did not 7 

lodge any police report because PW96 was in a hurry for his other 8 

assignments. 9 

35.7. PW91 said he asked these two men to confirm their name.  One 10 

was Danis bin Ismail and the other was Abdul Rashid bin Sahirul.  11 

They confirmed that they did not have any valid identification or 12 

travel document.   13 

35.8. He informed the investigating officer (PW87) who instructed him 14 

to lodge an arrest police report under the Immigration Act.  The 15 

police report was tendered as exhibit P484 which was previously 16 

marked as IDD105.  He said he explained to them the reason for 17 

their arrest.  He identified Danis bin Ismail in court as the 30th 18 

accused. 19 

35.9. Capt. Mohd Haisan and Major Haizdar were not called to testify 20 

when, where, how and why the 30th accused was arrested by 21 

them or by the army.  Based on the testimony of PW96 and 22 

PW91, the 30th accused was arrested because he was in the 23 

operation area and did not possess any valid identification 24 

document.  Both of PW96 and PW91 did not have any personal 25 
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knowledge and were not able to testify when, where, how and 1 

why the 30th accused was arrested.  2 

35.10. The prosecution did not lead any evidence that at the material 3 

times the 30th accused was at Kg. Tanduo or that he was one of 4 

the armed intruders at Kg. Tanduo.  He was not seen in the 5 

photographs in ID2(1-50) taken at Kg. Tanduo. There was no 6 

evidence that he took part in the skirmishes at Kg. Tanduo or at 7 

Kg. Simunul.  8 

35.11. There was no evidence that he planned or prepared for war or 9 

participated or took part in the war or any war between the 10 

armed intruders and the security forces.  There was no evidence 11 

that he waged war against the King or against the nation. 12 

35.12. There was no evidence that he planned or prepared or 13 

participated in any terrorist activities or carried out any terrorist 14 

activities in Sabah or in the country.  There was no evidence that 15 

he associated with the armed intruders at Kg. Tanduo or had 16 

provided assistance or supplies or support to the armed intruders.  17 

There was no evidence that he was a member of a terrorist 18 

group.  19 

35.13. The only evidence against him was that he was caught in the 20 

operation area without any valid documents.  That did not make 21 

him to have waged war against the King or that he was a member 22 

of a terrorist group. 23 

35.14. The prosecution had failed to make out a prima facie case against 24 

the 30th accused under s.121 and s.130KA of the Penal Code. He 25 
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was acquitted, discharged and referred to the Immigration 1 

Dapartment to be deported.        2 

36. Case for the defence and guilty pleas 3 

36.1. At the end of the prosecution’s case and after I have made my 4 

prima facie ruling, the court scheduled the case for the defence to 5 

commence on 22.2.2016 at 9.00 a.m. On that day the prosecution 6 

and counsel informed the court that some of the accused had 7 

indicated that they wished to change their pleas.  Parties 8 

requested for one day to take instructions on their pleas and for 9 

time to prepare their mitigations in the event they decided to 10 

plead guilty. 11 

36.2. The next day, the 1st, 2nd, 3rd, 4th, 10th, 13th and 14th accused 12 

persons pleaded guilty to their respective amended or re-13 

amended charge under s.130KA of the Penal Code for being a 14 

member of a terrorist group. 15 

36.3. The 1st, 4th, 10th and 13th accused continued with their defence to 16 

the charge as amended against them under s.121 of the Penal 17 

Code.   18 

36.4. The 27th accused pleaded guilty to the amended charge under 19 

s.130G (c) of the Penal Code. 20 

36.5. The 28th accused pleaded guilty to the amended charge under 21 

s.130 J(1)(a) of the Penal Code. 22 
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36.6. After they pleaded guilty, their respective counsel and the DPP 1 

made submissions and mitigations and the court reserved their 2 

sentencing to the end of the trial. 3 

36.7. As stated above, the other accused persons namely the 5th, 6th, 4 

15th, 16th, 17th, 18th, 19th, 20th, 24th and 26th accused were ordered 5 

to enter defence to the charge or charges, as amended or re-6 

amended, made against them. 7 

36.8. Under s.182A of CPC, at the conclusion of the trial, the court shall 8 

consider all the evidence adduced before it and shall decide 9 

whether the prosecution has proved its case beyond reasonable 10 

doubt. If the court finds that the prosecution has proved its case 11 

beyond reasonable doubt, the court shall find the accused guilty 12 

and he may be convicted on it. If the court finds that the 13 

prosecution has not proved its case beyond reasoanable, it shall 14 

record an order of acquittal.  15 

36.9. At the end of the defence case it is the duty of the court to 16 

consider the defence evidence in the light of the prosecution 17 

evidence. The court shall consider the case as a whole: 18 

Arulpragasan v PP [1997] 1 MLJ 1. The onus of proving the 19 

guilt of an accused person beyond reasoanable doubt, which 20 

never shifts, lies throughout on the prosecution. It is not upon the 21 

accused to prove his innocence.  22 

36.10. In making defence, there is no obligation on the defence to call 23 

any witness and it is entirely open to the defence to adduce no 24 

evidence at all. The burden on him is merely to offer an 25 
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explanation which may reasonably or probably be true or which 1 

raises a reasonable doubt as to his guilt: see Saminathan & Ors 2 

v Public Prosecutor [1955] 21 MLJ 121; Public Prosecutor 3 

v Datuk Haji Harun bin Haji Idris & Ors [1977] 1 MLJ 180. 4 

36.11. In considering the defence the court is also guided by the 5 

principles set out in the case of Mat v Public Prosecutor 6 

[1963] 1 MLJ 263. See also Mohamad Radhi b. Yaakob v PP 7 

[1991] 3 MLJ 169. 8 

37. Defence of 20th accused 9 

37.1. I shall deal with the defence of the 20th accused (DW4) first 10 

because in his defence he had testified on the heirachy, political, 11 

military and social institutions and structures of the Sultanate of 12 

Sulu and North Borneo and their claim to Sabah. These formed 13 

the background to his defence and the defence of the other 14 

accused persons. 15 

37.2. The 20th accused was charged under s.121 and s.130KA of the 16 

Penal Code.  The charges against him had been amended and re-17 

amended.  At the end of the prosecution’s case I have ruled that 18 

the prosecution had made out a prima facie case against him and 19 

he had been called to make his defence.  He chose to testify 20 

under oath.  His testimony was also intended to support the 21 

defence of the other accused persons. 22 

37.3. The 20th accused, who is 53 years old, is a son of Sultan Esmail 23 

Kiram II (deceased) of the Sultanate of Sulu and North Borneo.  24 
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He completed a Bachelor of Science in Agriculture and married 1 

PW165 in 1985. They have two sons. 2 

37.4. In referring to the brief history and institutions of the Sulu 3 

Sultanate, he said there are 5 stars in the flag of the Sulu 4 

Sultanate which represent 5 regions under the Sultanate; one star 5 

symbolises Sulu Tawi-Tawi, the second star for Basilan, the third 6 

for Zamboanga Peninsular, the fourth for Palawan and the last 7 

star represents North Borneo, now known as Sabah.   8 

37.5. He said the government of the Sultanate of Sulu is made up of 3 9 

divisions namely the judiciary, the political and the military.   10 

37.6. The judicial division consists of the Royal Council of Datus, the 11 

Rumah Bicara, the Imams, and the Kadi who is the spiritual 12 

advisor of the Sultan.   13 

37.7. The political division consists of (i) the Panglimas who are 14 

Governors of a province or district and (ii) the Maharajas who are 15 

mayors. He said however the Sultanate of Sulu now has no power 16 

and the people of Sulu consider the Sultan as a traditional and 17 

ecclesiastic leader whereas a Panglima is equivalent to a Ketua 18 

Kampung or community leader and a religious leader in that 19 

particular area.   20 

37.8. The 20th accused said that the Royal Security Force (RSF) of the 21 

Sultanate of Sulu is its military division led by Datu Agbimuddin 22 

Kiram (deceased) who was the then Defence Minister and he 23 

himself the Chief of Staff.  The RSF was established after the 24 

installation of his father, as the Sultan of Sulu, to secure and 25 
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preserve the security of the Sultan and the sovereignty of the 1 

Sultanate.    2 

37.9. In 2001 his father was installed as the Sultan of Sulu and he 3 

assisted his father in his activities.  After his father was installed 4 

the Sultan, pursuant to their law of succession and chronological 5 

age, Datu Agbimuddin automatically became the Crown Prince, 6 

the Defence Minister, the Chairman of the Royal Council of Datus 7 

and Chairman of the Rumah Bicara.  8 

37.10. He said the RSF was established after his father’s installation to 9 

secure and preserve the security of the Sultan and the 10 

sovereignty of their land.  He said Datu Agbimuddin being the 11 

Defence Minister led, controlled and managed the RSF of the Sulu 12 

Sultanate. 13 

37.11. By virtue of seniority, his brother Datu Phugdar was appointed the 14 

Chief of Staff of the RSF.  The role of the Chief of Staff was to 15 

implement any military matters in respect of the RSF.  He said he 16 

was appointed as the Chief of Staff by his father to replace his 17 

brother Datu Phugdar who was a school teacher with the 18 

Philippine Department of Education and could not perform dual 19 

positions. 20 

37.12. He said when he was appointed the Chief of Staff he removed all 21 

the ranks of the RSF.  He wanted to run it in a different manner 22 

so that they must abide with the command of the Sultan and to 23 

co-operate with the Philippine Government.  He said Datu 24 

Agbimuddin did not agree with his implementations because Datu 25 
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Agbimuddin complained that he did not have any background and 1 

experience in military affairs.  2 

37.13. Under the chain of command he was to report to Datu 3 

Agbimuddin. Instead he reported directly to his father because, in 4 

his own words, he said he and Datu Agbimuddin were ’not 5 

compatible’ regarding his implementations in respect of the RSF.   6 

37.14. He said the Sulu Sultanate did not intend to challenge the 7 

sovereignty rights of Malaysia as an independent country but is 8 

only concerned with their propriety rights over Sabah.  He said 9 

Datu Agbimuddin told his father that his father had been fooled 10 

by the Government of Malaysia. He also said that Datu 11 

Agbimuddin wanted to take an aggressive approach to the Sabah 12 

issue and wanted to bring the RSF to Sabah to claim Sabah. He 13 

said Datu Agbimuddin wanted to appoint Hj. Musa as the Chief of 14 

Staff who was an ex-military man, retired from the intelligence 15 

unit in the Philippines army.  Further, Hj. Musa is the cousin of 16 

the wife of Datu Agbimuddin and Hj. Musa’s son was married to 17 

the daughter of Datu Agbimuddin. 18 

37.15. The 20th accused explained that this caused a ‘split’ or 19 

misunderstanding between his father and his uncle.  He said his 20 

father did not agree with his uncle to claim Sabah by force.  His 21 

father wanted a peaceful approach to claim Sabah and therefore 22 

they distanced themselves from what Datu Agbimuddin wanted to 23 

do in claiming Sabah.   24 
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37.16. He said he first came to Malaysia in 2005.  In September, 2012, 1 

he came to Sabah by ferry because his father asked him to 2 

arrange for his father’s trip to Sabah.  He met with the District 3 

Officer of Semporna to make the arrangements for his father.  In 4 

December, 2012, his father came to Sabah to discuss the Sabah 5 

issue and their claim to Sabah with ACP Zul.  After the discussion, 6 

his father went back but he and his wife stayed on in Sabah.  7 

37.17. He testified that on 14.2.2013, Datu Naufal, his father’s cousin 8 

and his uncle, who lived in Kg. Likas, Kota Kinabalu, called him on 9 

behalf of ACP Zul that the Malaysian Government required the 10 

presence of his father to talk to Datu Agbimuddin who had led a 11 

group of members of the RSF to occupy Kg. Tanduo to claim 12 

Sabah.  He said he called his father who told him to represent his 13 

father in the negotiation because his father could not travel due 14 

to the typhoon season. 15 

37.18. He said that on 15.2.2013 a person from SB by the name of Yusof 16 

fetched him from the house of Hajjah Asma to go to Kg. Tanduo 17 

to talk to Datu Agbimuddin.  He said Datu Piah happened to be at 18 

the house of Hajjah Asma and Datu Piah decided to follow.  They 19 

stayed overnight at Felda Sahabat 16.  On 16.2.2013 they entered 20 

Kg. Tanduo. 21 

37.19. He said after the negotiation ended, Datu Agbimuddin took him to 22 

a room and advised him to convince their people to make 23 

problems in Semporna.  He said he told Datu Agbimuddin that he 24 

respected his father’s decision for him not to be involved in 25 

anything which went against the Malaysian authorities.  He said 26 
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Datu Agbimuddin became angry with him and said that nobody 1 

could dictate to him, not even his father.   2 

37.20. During his testimony he was asked who were the members or 3 

followers of his father known to him in his position as the Chief of 4 

Staff of the RSF and he listed several names.  5 

37.21. He said he knew Timhar bin Habil (6th accused) who was an ex-6 

bodyguard of his father.  The 6th accused was employed from 7 

2007 to 2009.  In 2009 Timhar left and was hired by the Mayor of 8 

Jolo as security.  He said he only knew Habil bin Suhaili (5th 9 

accused) as the father of the 6th accused. 10 

37.22. When the 6th accused left in 2009, he and his family would not 11 

come to their house anymore and there were some family issues. 12 

After that they did not see each other.  They only met in prison 13 

here after they were all arrested.  He said they (the family of the 14 

5th and 6th accused) could not wait for the Sabah issue to be 15 

resolved.  As far as he knew, the 6th accused transferred to Sultan 16 

Muedzul-Lail T Kiram who is his second cousin and the grandson 17 

of Sultan Esmail Kiram I. 18 

37.23. He said Salib Akhmad bin Emali (15th accused) was appointed by 19 

his father as Panglima in Kg. Tungku, Lahad Datu.  The last time 20 

he spoke to him was in 2012 in Kg. Sri Aman, Semporna when 21 

the 15th accused submitted the names of members under his 22 

father.  He said his father would issue an identity card to these 23 

members so that they would be identified as the members of the 24 

Sultanate of Sulu.    25 
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37.24. Al Wazir bin Osman (16th accused) was appointed by his father as 1 

Panglima in Kg. Selamat, Semporna.  He said the 16th accused is 2 

his father’s cousin and his uncle.  He said they saw each other 3 

sometime because he stayed in the house of his cousin Hajjah 4 

Asma whose house was near to Kg. Selamat.    5 

37.25. Julham bin Rashid (19th accused) was appointed by his father as 6 

Panglima in Kg. Madai, Kunak.  He said they did not meet 7 

because he did not usually come to the house as he was busy 8 

with his work.  He said they only talked on their cellphones.  9 

37.26. Tani Lahab bin Dahi (18th accused) was appointed as Panglima in 10 

2001 in Sulu but he left in 2003.  He said the 18th accused left 11 

because he could not wait for the Sabah issue to be resolved.  He 12 

said the 18th accused transferred to Sultan Aranan Puyu, who was 13 

one of the many claimants to the throne of the Sulu Sultanate.     14 

37.27. He was asked and he said his wife accompanied him wherever he 15 

went.  Her role was only to take care of him and laundered his 16 

clothes when they were in Semporna and to serve drinks when 17 

they had visitors. 18 

37.28. He was then asked whether it was true that his wife had 19 

specifically identified some of the accused as the followers of his 20 

father but who had left to follow Datu Agbimuddin and he replied 21 

that it could not be true because she had no role with regards to 22 

the Sulu Sultanate and not the type to know the affairs of the 23 

members of his father.  He said he did not know why she gave 24 

that kind of evidence and not giving true evidence under oath in 25 
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court.  He said maybe she had been persuaded by the police to 1 

testify as such.  He was asked and he said he did not know 2 

whether she was lying or not.  3 

37.29. As stated above, on evidence adduced, the ‘split’ or 4 

misunderstanding between Sultan Esmail and Datu Agbimuddin 5 

was because Datu Agbimuddin did not agree to the appointment 6 

of the 20th accused as the Chief of Staff of the RSF and his 7 

implementations in respect of the RSF. In his own words, ‘they 8 

were not compatible.’ This misunderstanding had been settled in 9 

2005.  10 

37.30. However, the 20th accused for the first time, in his cross-11 

examinations, said that the split was in 2007. This was never put 12 

to the prosecution’s witnesses including PW165 when they 13 

testified in court. PW165 had testified that it was in 2004 or 2005. 14 

In fact counsel for the 20th accused had put to PW165 that it was 15 

in 2004 or 2005.  16 

37.31. The 16th accused (DW13), the cousin of the Sultan and uncle of 17 

the 20th accused, had testified that in 2007 he met Sultan Esmail 18 

Kiram and Datu Agbimuddin at Kg. Sri Aman, Semporna on a 19 

discussion between the Sultanate of Sulu and the Malaysian 20 

Government on the Sabah issue. The defence did not challenge 21 

the testimony of the 16th accused on this but tried to do damage 22 

control. I have dealt with this under the defence of the 16th 23 

accused. Since both the Sultan and Agbimuddin were together in 24 

2007 in Semporna to dicuss the Sabah issue, after the ‘split’ had 25 

been resolved in 2005, this contradicted the 20th accused’s 26 
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allegation that the split was in 2007. His allegation as such could 1 

not be true.  2 

37.32. As stated, the misunderstanding was because Datu Agbimuddin 3 

did not agree to his appointment as the Chief of Staff, his 4 

implementations in respect of the RSF and their different views on 5 

the claim to Sabah. However, the 20th accused had contended 6 

that the primary reason for the misunderstanding was because his 7 

father wanted to settle the Sabah claim in a peaceful manner who 8 

did not agree with Datu Agbimuddin who wanted to claim Sabah 9 

in an aggressive manner which caused the ‘split’. Again he had 10 

contradicted himself. 11 

37.33. Although he said he had only communicated with his father, Datu 12 

Naufal, ACP Zul and Norhaida while he was in Sabah and he and 13 

his father had distanced themselves from Datu Agbimuddin, the 14 

evidence established that since 12.2.2013 the 20th accused had 15 

contacted and continued to contact and spoke with Datu 16 

Agbimuddin, Datu Piah and others in respect of their claim to 17 

Sabah by force, about the preparations in waging war against the 18 

King and on the skirmishes in Kg. Tanduo and Kg. Simunul. As 19 

stated above, based on intelligence provided by Cpl. Hassan, the 20 

20th accused gave timely warning to Datu Agbimuddin and 21 

members of the RSF in Kg. Tanduo that the police at midnight 22 

would enter Kg. Tanduo. I have dealt with these above.   23 

37.34. These contradicted his testimony of a continuing ‘split’, that the 24 

armed intruders led by Datu Agbimuddin was a renegade faction 25 

of the RSF and that he and his father had distanced themselves 26 
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from Datu Agbimuddin. These contradicted his denials that he 1 

was not involved or in waging war against the King. These rasied 2 

doubts on his defence and the defence of the other accused. 3 

37.35. Further, although he testified that his wife might have been 4 

persuaded by the police to testify as such and might not be telling 5 

the truths, he and the other accused did not put these to her nor 6 

challenged her testimony that these accused were Panglimas and 7 

members of the RSF of the Sultanate of Sulu and North Borneo. 8 

The defence, in particular that of the 20th accused, did not 9 

challenge and did not submit that PW165 was not a competent 10 

witness or that she should not testify against her husband in 11 

breach of the privilege between husband and wife. He did not 12 

claim this privilege during the trial.  13 

37.36. What she had testified had contradicted the explanations of the 14 

20th and other accused that they were merely the ketua kampong 15 

and not the Panglimas and or members of the RSF of the 16 

Sultanate of Sulu and North Borneo. Again, these raised doubts 17 

on his defence and the defence of the other accused.   18 

37.37. Further, the 20th accused had testified that the Sultanate of Sulu 19 

and North Borneo have propriety rights over Sabah and as the 20 

son of the Sultan of Sulu he has the privilege to come and stay in 21 

Sabah at any time irrespective of any valid visa or documents or 22 

whether the Malaysian Government agreed or not. This was not 23 

the sentiment of a humble person who wished for a peaceful 24 

settlement to the Sabah issue. Based on the evidence of his 25 
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involvements in the intrusion to claim Sabah by force, it showed 1 

their true colours and their claims to Sabah by force. 2 

37.38. The evidence showed that in September, 2012 he came to 3 

Semporna to arrange for his father to come to Sabah. He stayed 4 

in Hajjah Asma’s house in Kg. Sri Aman, Semporna. This was near 5 

to the house of the 16th accused at Kg. Selamat. In November his 6 

father came to discuss the Sabah claim but it was not successful. 7 

After his father returned to the Philippines in December, he 8 

stayed on in Sabah albeit his visa subsequently had expired. On 9 

12.2.2013 Datu Agbimuddin with members of the RSF came and 10 

occupied Kg. Tanduo to claim Sabah by force. On 15.2.2013, Datu 11 

Piah was in the house of Hajjah Asma where the 20th accused had 12 

been staying although there was no evidence when Datu Piah 13 

came to Sabah and no explanation why he was in the house. Datu 14 

Piah asked to follow to go to Kg. Tanduo with the 20th accused. 15 

On 1.3.2013 the RSF led by Datu Agbimuddin had skirmishes with 16 

the police in Kg. Tanduo. Based on the communications 17 

interceptions, on 2.3.2013, the 20th accused had contacts with 18 

Datu Piah who was in the midst of the skirmishes with the police 19 

in Kg. Simunul.  20 

37.39. Their presence and the series of incidents in Sabah at the material 21 

times could not be by mere chance or a coincidence. Based on 22 

the evidence and surrounding circumstances of the case, it was 23 

by design. These again gave short shrift to his claim of a ‘split’ or 24 

that he wanted to resolve the Sabah issue by peaceful means or 25 
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that as the Chief of Staff of the RSF he was not involved in 1 

waging war against the King.  2 

37.40. As stated above, there was cogent evidence of his involvement as 3 

the Chief of Staff of the RSF in waging war against the King. As 4 

the Chief of Staff of the RSF, which is a terrorist group, he is a 5 

member of that terrorist group.  6 

37.41. On a balance of probabilities, his defence could not be true and 7 

his explanations that he was not involved in waging war against 8 

the King or that he was not a member of a terrorist group could 9 

not be accepted which were against the weight of evidence. And 10 

for the same reasons he has also failed to raise any doubt on the 11 

prosecution’s case against him. 12 

37.42. On the last day of the defence, on 17.5.2016, the defence called 13 

DW19 as a witness, who was a lawyer and notary public in 14 

Makati, Manila, in the Philippines, to produce and tender an 15 

affidavit of PW165 pursuant to ss. 74 and 78(1)(f) of the EA. 16 

Counsel cited two authorities in support of its submissions: 17 

Gopinathan a/l Subramaniam v Timbalan Menteri Dalam 18 

Negeri & Ors [2000] 1 MLJ 65; Public Prosecutor v Forster 19 

Frank Edald Heinrich [1988] 2 MLJ 594. DW19 testified that 20 

he only notarized the affidavit and was not concerned with the 21 

contents of the affidavit.   22 

37.43. The prosecution objected to the admissibility and use of the 23 

affidavit, referring to s.2 of EA and s.424 of CPC. The prosecution 24 

did not refer to any case authority in support of its submissions. 25 
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37.44. The question was whether the affidavit of PW165 sworn before 1 

DW19, a notary public in the Philippines, was admissible as 2 

evidence in this trial. S.2 of EA provides that this Act shall apply to 3 

all judicial proceedings in or before any court, but not to affidavits 4 

presented to any court or officer nor in proceedings before an 5 

arbitrator. 6 

37.45. S.74(a)(iii) of EA states that the following documents forming the 7 

acts or records of the acts of public officers, legislative, judicial 8 

and executive, whether Federal or State or of any part of the 9 

Commonwealth or of a foreign country are public documents.  10 

37.46. Under s.78(1)(f) of EA, public documents of any other class in a 11 

foreign country may be proved by the original or by a copy 12 

certified by the lawful keeper thereof, with a certificate under the 13 

seal of a notary public or of a cousular officer of Malaysia that the 14 

copy is duly certified by the officer having the lawful custody of 15 

the original and upon proof of the character of the document 16 

according to the law of the foreign country. 17 

37.47. Reading the above three sections, notwithstanding that an 18 

affidavit is a document which comes within the meaning of 19 

‘document’ in the interpretation section under s.3 of EA, the 20 

words or term ‘public documents’ do not include and exclude 21 

affidavits as public documents. 22 

37.48. In Gopinathan’s case (supra), the document in question was a 23 

report and certification made by a government medical officer in 24 

accordance with s.6(1)(a) of the Drug Dependants (Treatment 25 
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and Rehabilitation) Act 1983. It was admissible under s.35 of EA 1 

as a non-judicial public document. In that case it did not refer to 2 

the report and certification as affidavits. It can be distinguished 3 

on the facts of this case. 4 

37.49. In Forster Frank’s case (supra), the two affidavits were affirmed 5 

in West Germany at that time. Although it referred to s.424(1)(d) 6 

of CPC, the two affidavits were admissible under s.32(c) of EA. In 7 

that case it was not stated whether the two affidavits were sworn 8 

or affirmed before a lawyer, notary public, consular officer of the 9 

German Government or before a Malaysian consular officer. In 10 

this case the parties did not refer to nor applied for the affidavit 11 

of PW165 to be admissible under s.32(c) and can be distinguished 12 

on the facts of that case.  13 

37.50. S.424(1)(d) of CPC states that, subject to any rules of Court, any 14 

affidavit may be used in a criminal court if it is sworn in any other 15 

place, meaning if not sworn in Malaysia, before any officer 16 

exercising consular functions on behalf of Malaysia. Subsection 17 

(2) provides that the court shall take judicial notice of the seal or 18 

signature, as the case may be, of any judge, court, notary public, 19 

consul, vice-consul or other person, appened or subscribed to any 20 

affidavit. Reading subsection (2), it applies to the class of persons 21 

referred to in s.424(1)(a), (b) and (c). Although DW19 was a 22 

notary public in the Philippines, he did not qualify as a notary 23 

public under s.424(1)(c) nor as a Malaysian consular officer under 24 

s.424(1)(d) of CPC. 25 
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37.51. Under s.424(1)(d) of CPC, the affidavit sought to be admissible 1 

should be sworn before an officer exercising consular functions on 2 

behalf of Malaysia. It was not done in this case and did not satisfy 3 

the provisions of s.424 CPC. 4 

37.52. Further, PW165 had previously testified on behalf of the 5 

prosecution and this affidavit came as a surprise. Based on the 6 

testimony of DW19 and DW20, PW165 was deported to the 7 

Philippines on 24.3.2016. She went to see DW19 in Manila to 8 

prepare an affidavit to recant her previous testimony in this trial. 9 

They could and should have affirmed the affidavit before a 10 

consular officer at the Malaysian Embassy in Manila but did not do 11 

so. If they had done so, it would be admissible under s.424 of the 12 

CPC.  13 

37.53. Further, although DW8 was deported from Sabah, he came back 14 

to testify in this trial on behalf of the 5th and 6th accused. The 15 

defence chose not to call or recall PW165 to testify nor to confirm 16 

the contents of the affidavit. Although the issue was as to the 17 

admissibility of the affidavit, clearly PW165 and the contents of 18 

the affidavit would not be subject to cross-examination. The 19 

contents of the affidavit were hearsay. Even if it was admissible, 20 

very little weight would be given to it as it was hearsay, not 21 

subject to cross-examination or scrutiny.  22 

37.54. At the end of the defence, it was submitted that the court’s 23 

decision that PW165’s affidavit was hearsay was made without 24 

hearing the oral evidence of DW20. It should be noted that the 25 

defence applied to tender the affidavit via DW19 and the court 26 
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made its decision after hearing DW19. The court was not aware 1 

of DW20, who was yet to be called as a witness and the defence 2 

chose not to wait until it had called DW20. And at that stage 3 

counsel did not rely on s.32(1)(c) of EA for the affidavit to be 4 

admissible. In any event the affidavit was not admissible and the 5 

contents were hearsay. The defence did not refer to the contents 6 

of the affidavit and which were not put to prosecution’s witnesses 7 

when they testified in court. Very little weight should be given to 8 

it and it did not raise any doubt on the prosecution’s case.  9 

37.55. As stated above, when PW165 was in the witness stand, she did 10 

not complain of any duress, threat, coercion, inducement or 11 

promise made to her or that she had been coached what to say in 12 

court. When she was giving testimony she was not strenuously 13 

cross-examined by counsel of behalf of the accused persons. It 14 

was not put to her that her testimony was not true or false 15 

because of duress, threat, coercion, inducement or promise.             16 

37.56. On the totality of the evidence adduced, I am satisfied that the 17 

prosecution had proved its case beyond reasonable doubt against 18 

the 20th accused under s.121 and s.130KA of the Penal Code. I 19 

found him guilty and convicted him under these two charges.    20 

38. Defence of 1st, 4th, 10th and 13th accused 21 

38.1. I shall deal with the defence of these four accused together 22 

because they gave similar testimony on why they came to Sabah, 23 

what happened to them, their arrest and their being charged in 24 

court. They chose to testify under oath. They have also tendered 25 
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their respective confession recorded by a Sessions Court Judge to 1 

corroborate their testimony.  There were some differences or 2 

variations in their testimony and confession and I shall deal with 3 

them. 4 

38.2. S.27(1) of SOSMA states that any Sessions Court Judge may 5 

record any statement or confession made to him at any time 6 

before the commencement of the trial.  Subsection (2) states that 7 

such statement or confession shall be recorded in full in writing by 8 

the Sessions Court Judge to whom it is made and shall then be 9 

forwarded to the court before which the case is to be tried.  In 10 

this case the Sessions Court Judge, before whom the confessions 11 

of these accused were recorded, did not forward the said 12 

confessions to this court. 13 

38.3. Notwithstanding that, there was no issue and no objection raised 14 

by the prosecution that these confessions could not be tendered 15 

or used in this trial. They were tendered as exhibits D184, D187, 16 

D188 and D189.   17 

38.4. Looking at these confessions, the Sessions Court Judge had made 18 

a memorandum at the foot of the record of each confession that 19 

he was satisfied that each confession was made without threat, 20 

inducement or promise, that it was taken in his presence and 21 

hearing, it was read over to the person making it and admitted by 22 

him to be correct and it contained a full and true account of what 23 

he said: see subsections (3) and (4). These confessions had been 24 

referred to and cross-examined during the trial. 25 
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38.5. In their respective testimony and confession, they said that they 1 

were offered and promised by Hj. Musa or Agbimuddin or Herman 2 

that there would be plenty of jobs in plantations and offices in 3 

Sabah and they would be given a Malaysian identity card (IC) if 4 

they accepted the offer of employment.  They said in February 5 

2013 they came by boat at night, landed near to a mosque at 6 

Tanduo, Sabah and they stayed at Kg. Tanduo. 7 

38.6. They found out that there were many armed men in army uniform 8 

who watched or guarded over them so that they were not free to 9 

move around.  They were instructed to collect water and 10 

firewood, catch fish and look for foods.  When they carried out 11 

their chores they were required to wear the army uniform and 12 

guarded by these armed men.  They were told that if they tried to 13 

run away they would be shot. 14 

38.7. They said two nights after they landed at Tanduo, weapons 15 

including M16, Amalite and Garand rifles were brought in by boat 16 

at night. 17 

38.8. They said they then realised that there were no such jobs and 18 

they would not be given the IC as promised.  They said they had 19 

been cheated and wanted to escape.  They said one day a 20 

helicopter flew over and dropped leaflets around Kg. Tanduo. 21 

Some of them picked up these leaflets with the heading ‘Dan 22 

Gumuwa Safe Passage’. They realised that this was an 23 

opportunity to escape.  They hid these leaflets and waited for an 24 

opportune time to escape using the safe passage leaflets. 25 
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38.9. Exhibit P795B (1-5) was found and seized at Kg. Tanduo.  The 1 

names of the 1st, 2nd, 3rd, 4th and 13th accused were listed in 2 

P795B (1-5). This was not in dispute. The prosecution submitted 3 

that they were part of the armed intruders in Kg. Tanduo who 4 

came to claim Sabah.  These accused denied that they were the 5 

armed intruders.  They explained that their names were taken in 6 

Kg. Tanduo for employment and for their IC to be processed.   7 

38.10. I have dealt with the evidence adduced by the prosecution 8 

against these accused persons.  I shall refer to the testimony and 9 

confession of each of these accused namely the 1st, 4th, 10th and 10 

13th.    11 

38.11. The 1st accused (DW5) was a fisherman from Pulau Sibutu, 12 

Taungu, Philippines.  He testified that he was brought to Sabah 13 

by Hj. Musa who promised to provide him with a good job and 14 

Malaysian IC.  If he completed three months in the job, he was 15 

free to move anywhere in Sabah. 16 

38.12. Before they left for Sabah, they assembled at the house of 17 

Agbimuddin in Simunul, Bohe Indangan, Philippines.  There were 18 

four groups of more than 100 people.  The first group which 19 

consisted of 28 persons from Pulau Sibitu was led by Herman, the 20 

second of 18 by Edie was from Zamboanga, the third group 21 

consisted of 60 led by Datuk Pak was from Jolo and the fourth of 22 

about 40 led by Salib Enggal was from Simunul, the Philippines.  23 

He said Agbimuddin was the leader of the group going to Sabah. 24 
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38.13. While assembled at the house, he saw some of them were 1 

carrying rifles such as Armalite, M16, Garand, M14 and pistols. 2 

Some also were carrying parang.  He thought they were the 3 

security guards of Agbimuddin. 4 

38.14. If he was not mistaken, they left for Kg. Tanduo on 11.2.2013 at 5 

about 7.00 p.m. in a big boat.  Herman was his leader in the boat. 6 

They arrived at about 11.00 p.m. and assembled at a surau, near 7 

to the beach.  From there, they walked for about 20 minutes to 8 

arrive at Hj. Musa’s house. 9 

38.15. After two nights, weapons were brought in to Kg. Tanduo by 10 

thirteen persons in a speedboat.  He did not know or recognise 11 

these people. 12 

38.16. He heard about a negotiation with the police led by one Tuan Zul 13 

who came to Kg. Tanduo asking Agbimuddin to return to the 14 

Philippines.  He said he did not know of the details of the 15 

negotiation. 16 

38.17. After that there was a meeting at Hj. Musa’s house.  It was 17 

decided to divide them into six groups, led by Herman, Edie, Datu 18 

Pak, Salib Enggal, Hj. Musa and Agbimuddin respectively.  Each 19 

group was given between 8 to 11 camouflaged uniform except 20 

those in Hj. Musa’s and Agbimuddin’s groups all of whom wore 21 

full uniform.  Agbimuddin told them not to move around in 22 

uniform and carry firearms except a small flag of the Sultanate of 23 

Sulu and North Borneo so that the Malaysian government could 24 

identify them.   25 
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38.18. In Herman’s group, Herman carried a Colt .45 pistol and Basil 1 

carried a .38 pistol.  Basil was given the pistol to control them. 2 

Except for Herman and Basil, none of them have any firearm. 3 

When they were required to carry out the chores they had to 4 

wear the uniform.  After they had finished the chores, they had to 5 

return the uniform. 6 

38.19. The 1st accused said that while he and Basil were walking at Kg. 7 

Tg. Labian, he was arrested by the police but Basil managed to 8 

run away.  He could not remember the date of the arrest.  When 9 

he was arrested, the police seized a pistol belonging to Basil 10 

found inside his bag. 11 

38.20. The 4th accused (DW10) said he has a degree in computer from 12 

College of Isabela City and Furigay College Institute.  He said it 13 

was difficult to find a job in his place and became a motorcycle 14 

driver. He resided in Kg. Basilan. 15 

38.21. He said Edie went to their village with offers of office jobs in 16 

Sabah.  He recruited fifteen persons in his village.  So he followed 17 

his friends to come to Kg. Tanduo. 18 

38.22. Before they left, they assembled in a ‘lansa’ (big boat) at Kg. 19 

Simunul (Philippines).  He saw many people inside the boat.  He 20 

heard there were more than 100 people in the boat but he did not 21 

see Edie in the boat.  He did not see any weapons except the butt 22 

of a firearm which was covered by other things.  They left at 23 

about 5.00 p.m.  He could not remember the date but it was in 24 
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middle of February.  Apart from Edie, his friends in the boat were 1 

Felis, Haji Abdullah, Haji Gapur, Bara and Hamid. 2 

38.23. When they arrived at Kg. Tanduo at 5.00 a.m. the next morning, 3 

there was no one to meet or welcome them.  They made their 4 

way to the house of Hj. Musa.  He saw many houses were empty 5 

and he did not know whose houses were those. 6 

38.24. At Kg. Tanduo he saw Hj. Musa and Agbimuddin.  He saw 7 

weapons such as Garand, M16, Carbine pistols and barung 8 

brought to the house of Hj. Musa.  He did not know when the 9 

weapons were brought to the house.  He saw people wearing 10 

camouflaged uniform and uniform being washed.  He also saw a 11 

flag with yellow, green and white colours, with an emblem of a 12 

kris and the words ‘Kalimah Allah’ near to the house.  He said 13 

someone put one such small flag inside his bag.  He said he did 14 

not use the flag.  He did not carry any weapon and he did not 15 

wear any uniform. 16 

38.25. He said on that morning he and Felis planned to escape.  They 17 

ran away.  He arrived first and waited for Felis at two empty 18 

houses but he did not turn up.  He said maybe many people had 19 

also collected the safe passage leaflets to run away for a better 20 

life.  He was hoping that he would be sent back to his kampung.  21 

He said he was then arrested by the police in the afternoon. 22 

38.26. He said nothing was seized from him except his wallet, his 23 

handphone and his clothes including a ‘Lotto’ t-shirt and ‘Diesel’ t-24 

shirt. 25 
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38.27. The 10th accused (DW15) was a farmer in his village Kg. Sibutu, 1 

Tandok Banak, Philippines.  He said he was brought by Herman to 2 

come to Sabah who promised him a job and to make him a ketua 3 

kampong whereas a relative of Raja (Agbimuddin) promised him a 4 

Malaysian IC if they could claim Sabah.  Others were promised 5 

money or made a general.  He said this relative claimed Sabah to 6 

belong to him and promised that there would be no war or 7 

fighting.  If he knew that there would be a war he would not have 8 

come. 9 

38.28. He said he came to Sabah on 22.2.2013 in two boats, 130 people 10 

in one and 28 in another.  He said the people in the boats were 11 

adults.  There were no women and children.  They came from 12 

Tubig Indangan, Bongao, Sulu, Basilan and Zamboanga.  Herman 13 

was his leader in the boat.  He saw two Carbine and two Colt .45 14 

in the boat.  Herman had one of the Colt .45.  The boats left at 15 

about 5.30 p.m. from Sibutu and arrived at Kg. Tanduo at about 16 

3.00 a.m. 17 

38.29. When he arrived at Kg. Tanduo, he saw that the houses were 18 

empty.  There was no villager.  He went to the house of the son 19 

of Hj. Musa.  There were 230 people staying there.  They brought 20 

the weapons and uniform with them.  He said two persons by the 21 

name of Aziz and Buyong were carrying a carbine each but they 22 

only had ten bullets.  He asked them why they carried very few 23 

bullets and they said the rest would be brought in by Sultan.  He 24 

said he did not carry any weapon. 25 
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38.30. He was afraid of the skirmishes and on that day he wanted to 1 

escape.  He said he knew there would be boats in the area 2 

because the people there were fishermen.  He took a small boat 3 

at Sungai Bilis and rowed out to sea at Tg. Batu where he was 4 

arrested.  He said nothing was seized from him except a bag 5 

containing his personal belongings. 6 

38.31. The 13th (DW16) accused was a carpenter.  He resided at 7 

Sitangkai, Philippines.  He said he was brought by his father-in-8 

law to come to Kg. Tanduo to work as a security for the Sultan 9 

who promised that there would be no war.  He said he agreed to 10 

follow the Sultan because of the promise that there would be no 11 

war. 12 

38.32. He assembled at Pondok Banak, Sibutu, Philippines and left for 13 

Kg. Tanduo on 10.2.2013 together with 100 people in two boats. 14 

There were 30 people in one boat led by Herman Kalun.  He was 15 

in another boat with 70 people led by Raja Muda Agbimuddin 16 

whose son was the skipper of the boat.  There were 20 security 17 

personnel in army uniform carrying Armalite, Carbine, M14, pistol 18 

and barong.  He did not carry any weapon in the boat but he was 19 

told that he would be given weapon after they arrived in Sabah. 20 

The weapons would be brought in by another group. 21 

38.33. After they arrived at Kg. Tanduo they looked for a place to stay 22 

and for food.  He said Pedro, who was related to Herman, 23 

brought cooked rice from Sg. Bilis.  Three days later another boat 24 

arrived.  Toto, the son of Hj. Musa also arrived.  He also saw 25 

Ampun Piah (Datu Piah) who arrived from Semporna.  He said he 26 
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could recognize him because he had seen him with the Sultan in 1 

Tubig Indangan. 2 

38.34. The 13th accused said there were seven groups at the kampong, 3 

one led by Herman, one by Raja Muda, the other groups from 4 

Basilan, Jolo, Zamboanga, Guru Batak and Ubik Bangao.  The 5 

groups were provided with camouflaged uniform, combat boots, 6 

firearms such as Colt .45.  He was wearing uniform which he 7 

bought in Bangao. If they won and took Lahad Datu, Semporna 8 

and Tawau, he was free to move anywhere in Sabah.      9 

38.35. He said he found out that there would be war.  After the war, he 10 

tried to run away to Tg. Batu with Pedro Cabilin.  It was on a 11 

Saturday.  On Sunday they went back to Kg. Tanduo and there 12 

were many soldiers there.  They decided to run away.  He ran to 13 

the oil palm trees.  He did not know where Pedro ran to. 14 

38.36. He came out from the oil palm trees and was seen by the soldiers 15 

who called out to him.  He said he ignored them and tried to run 16 

away.  He said they shot at him but missed.  He raised his both 17 

hands, surrendered and was arrested.  When he was arrested, 18 

nothing was seized from him except a ring and amulets.  He said 19 

he was threatened and assaulted by the police. 20 

38.37. After hearing their testimonies and reading their confessions, they 21 

did not admit nor deny that they waged war or planned to wage 22 

war or being involved in waging war against the country.  They 23 

also did not admit to be members of a terrorist group.  Although 24 

they mentioned the names of Agbimuddin, Hj. Musa and Herman, 25 
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there was no mention of the RSF or the Sultanate of Sulu and 1 

North Borneo in their confessions which were recorded shortly 2 

after their arrest. 3 

38.38. They said they came to Sabah with promises of jobs in plantations 4 

and offices and would be given a Malaysian IC.  When they 5 

arrived at Kg. Tanduo they saw many people in camouflaged 6 

uniform carrying firearms and there were no jobs as promised. 7 

They realised that they had been cheated and tried to run away. 8 

38.39. It was submitted that although the 1st, 2nd, 3rd, 4th, 10th, 13th and 9 

14th accused were kept in separate solitary detention after their 10 

arrest, they had given similar confession to the Sessions Court 11 

Judge and this indicated that it was not concocted and that they 12 

were telling the truths. It was submitted that their explanations 13 

were similar to the testimony of PW159 that they were cheated in 14 

coming to Sabah and had raised reasonable doubts. 15 

38.40. Although they had a copy of their confessions, they chose not to 16 

produce them at the earliest opportunity or tender them during 17 

the prosecution’s case to explain that they were cheated or that 18 

they were not members of a terrorist group or that they did not 19 

wage war against the King.  If they did, they might have raised 20 

doubts on the prosecution’s case against them at that stage.  21 

38.41.  As stated, there were discrepancies in their testimonies and 22 

confessions including whether they were the armed intruders, 23 

whether they were members of the RSF, whether they knew that 24 

there would be war, whether they were cheated, whether there 25 
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were weapons in the boats and whether the weapons were 1 

brought in later.      2 

38.42. As stated above, after a maximum evaluation of the evidence 3 

adduced at the end of the prosecution’s case, I have found that 4 

the prosecution had made out a prima facie case against these 5 

accused for waging war against the King and as members of a 6 

terrorist group.  They were called to enter their defence. 7 

38.43.  At the commencement of the defence these four accused 8 

together with the 2nd, 3rd and 14th accused decided to change 9 

their plea to the charge under s.130KA of the Penal Code.  They 10 

had pleaded guilty to the charge under s.130KA of the Penal Code 11 

that they were members of a terrorist group. 12 

38.44. These confirmed my findings that they were members of a 13 

terrorist group, namely being members of the RSF of the 14 

Sultanate of Sulu and North Borneo which came to claim Sabah to 15 

belong to the Sultanate of Sulu and North Borneo by force.  These 16 

contradicted their explanations that they were not the armed 17 

intruders or that they did not associate with the armed intruders 18 

or they were not members of the RSF.  These also contradicted 19 

their testimonies that they came with promises of offers of jobs 20 

and IC but found out that they were cheated and guarded by the 21 

armed men and tried to run away. 22 

38.45. They had been in Kg. Tanduo since 12.2.2013.  The safe passage 23 

leaflets were dropped around Kg. Tanduo on 25.2.2013 and 24 

27.2.2013.  Between 12.2.2013 and 1.3.2013, 1.3.2013 being the 25 
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date of the skirmishes at Kg. Tanduo, if they were not members 1 

of the RSF and were not in Sabah to wage war and had been 2 

cheated as they claimed, they had ample time and opportunity to 3 

escape, either before or after the leaflets had been dropped, but 4 

they did not.  They could have surrendered to the police manning 5 

the cordon around Kg. Tanduo.  They did not.  Instead they only 6 

ran away after the skirmishes and after the Malaysian security 7 

forces were flushing them out. 8 

38.46. In ID2(1-50), the 1st  13th and 14th accused were seen wearing 9 

camouflaged uniform or t-shirt with the logo or emblem of the 10 

RSF or of the Sultanate of Sulu and North Borneo while 11 

participating in the activities preparing for war at Kg. Tanduo.  12 

38.47. At the time of his arrest, the 1st accused was wearing a 13 

camouflaged t-shirt and found to be in possession of a .38 pistol 14 

kept in the plastic bag which he threw away when chased by the 15 

police.  He explained that Basil put the pistol in the bag when 16 

they ran away.  He put the blame on a person by the name of 17 

Basil knowing that Basil could not come to defend himself or had 18 

escaped so that the prosecution could not interview him, if he 19 

existed.  Basil’s name was not mentioned in the group led by Hj. 20 

Musa which included the name of the 1st, 2nd and 4th accused (see 21 

P795B (1-5).  This raised doubts on his explanations about Basil 22 

putting the pistol in the plastic bag. 23 

38.48. Further, based on their testimonies, only certain persons in each 24 

group were provided with firearms because they were the group 25 

leaders or security or loyalists of the RSF.  They were there to 26 
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watch over the others to make sure they behaved and complied 1 

with the directions given and to shoot them if they tried to 2 

escape.  Based on what he said, Basil was one of the RSF and 3 

unlikely to run away together with him.  If the pistol belonged to 4 

Basil which the 1st accused had claimed, it was unlikely that Basil 5 

would have put the pistol in the plastic bag because Basil would 6 

want to use it as a weapon and for defence.  The 1st accused did 7 

not complain or protest when Basil allegedly put the pistol in his 8 

plastic bag.  These raised some doubts on his explanations. 9 

38.49. Similarly the 4th accused said that he had been cheated.  He was 10 

offered an office job because he was a graduate in computer.  He 11 

said he found otherwise after he arrived in Tanduo.  As a 12 

graduate he could not be so naive to be cheated as such. 13 

Although he said he did not see any firearms, he saw the butt of 14 

a rifle in the boat.  This was before they departed for Tanduo.  He 15 

chose not to ask.  He could easily choose not to leave for Sabah 16 

with them bearing in mind that he had seen butt of a rifle.  He 17 

said the weapons were then brought in.  Knowing that, he chose 18 

not to run away but continued to stay with the armed intruders of 19 

the RSF of the Sultanate of Sulu and North Borneo in Kg. Tanduo. 20 

38.50. When he was arrested, a bag was seized from him containing a 21 

shirt with the words and emblem of the Sultanate of Sulu and 22 

North Borneo (P264B) and another shirt with ‘PNP Special Action 23 

Force’ (P266B).  Although these were seized from him, in his 24 

confession he denied that they were in the bag or belonged to 25 

him.  Instead he said the bag contained a ‘Lotto’ shirt and a 26 
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‘Diesel’ shirt.  The ‘Lotto’ and ‘Diesel’ shirts were not found inside 1 

the bag.  The seizure of P264B and P266B contradicted his 2 

testimony and his confession.  3 

38.51. The 4th accused had subsequently pleaded guilty to being a 4 

member of a terrorist group that is he was a member of the RSF 5 

of the Sultanate of Sulu and North Borneo who had come to 6 

occupy and claim Sabah to belong to them by force.    7 

38.52. Although the 10th accused said that he had been promised there 8 

would be no war and Datu Agbimuddin had given such a letter, if 9 

he knew there was no war, he would not have come to Sabah 10 

with them.  He said he had been cheated.  However he did not 11 

produce such letter.  He had been in Kg. Tanduo since 12.2.2013. 12 

The skirmishes in Kg. Tanduo between the armed intruders from 13 

the RSF and the police occurred on 1.3.2013.  During that time in 14 

Kg. Tanduo he had participated in the activities carried out by the 15 

RSF and did not try to escape.  PW159 had testified that the 10th 16 

accused was in camouflaged uniform.  He did not complain that 17 

he was forced.  After the skirmishes on 1.3.2013 and after the 18 

bombardment on 5.3.2013 he did not surrender to the police.  He 19 

tried to escape by stealing a dug-out canoe.  He was arrested in 20 

the open sea by the navy. 21 

38.53. The 13th accused explained that he was employed as a security 22 

for the Sultan and to come to Sabah.  He said the Raja Muda 23 

gave him a letter but he did not know the content.  If that letter 24 

was his letter of employment, he should be interested to find out 25 

and to know the content.  He should keep that letter so that he 26 
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could explain the purpose of his employment and if that was true, 1 

it would raise some doubt that he was not in Sabah to wage war 2 

and that he was not a member of a terrorist group.  However he 3 

did not produce this letter.  4 

38.54. The fact that they had pleaded guilty to being members of the 5 

terrorist group had contradicted their claims that they were 6 

innocent or their purpose for coming to Sabah or that they had 7 

been cheated by Datu Agbimuddin, Hj. Musa or Herman in coming 8 

to Sabah.  9 

38.55. They knew that more than 100 people from Sulu, Basilan, Jolo 10 

and Zamboanga had assembled at the house of Datu Agbimuddin 11 

before departing for Sabah. Many were in camouflaged uniform 12 

and carrying firearms such as Armalite, Garand and pistols. In his 13 

confession the 10th accused said there were 230 people who 14 

occupied Kg. Tanduo. 15 

38.56. They knew they did not have passports.  They did not have work 16 

permits.  They did not come to Sabah for holidays.  They could 17 

not be looking for jobs in offices or plantations wearing the 18 

uniform of the Sultanate of Sulu and North Borneo and carrying 19 

firearms. Instead of asking questions or to ascertain the truths, 20 

these four and other accused came to Sabah with the armed 21 

intruders of the RSF of the Sultanate of Sulu and North Borneo.  22 

If they did not associate with them, they could have decided not 23 

to come to Sabah with them. They were not forced to join them 24 

to come to Sabah.  There was no evidence that they were 25 

threatened or forced to join to come to Sabah. 26 
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38.57. As stated, they had been in Kg. Tanduo since 12.2.2013. Since 1 

then, they and members of the RSF had participated in the 2 

activities carried out by the RSF of the Sultanate of Sulu and 3 

North Borneo in Kg. Tanduo to claim Sabah by force. The RSF in 4 

Kg. Tanduo was preparing to wage war against the King.  Based 5 

on evidence adduced these included carrying armed patrols 6 

around Kg. Tanduo and preparing for war. They had pleaded 7 

guilty to be members of the terrorist group.  They did not run 8 

away until after the skirmishes and the police was flushing them 9 

out.  10 

38.58. For these reasons, on a balance of probabilities, their explanations 11 

could not be true and the court could not accept the explanations 12 

given. Their explanations did not raise a reasonable doubt of their 13 

involvement in waging war against the King. 14 

38.59. On the totality of the evidence adduced, the prosecution has 15 

proved its case beyond reasonable doubt against the 1st, 4th, 10th 16 

and 13th accused for waging war against the King under s.121 of 17 

the Penal Code.  I found them guilty and convicted them 18 

accordingly.     19 

39. Defence of the 5th and 6th accused.  20 

39.1. The 5th and 6th accused (DW2 and DW9 respectively) had been 21 

charged under s.130KA of the Penal Code for being members of a 22 

terrorist group.  They denied that they were members of a 23 

terrorist group or that they knew or were involved with the 24 
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Sultanate of Sulu and North Borneo or any terrorist group. They 1 

chose to testify under oath.  2 

39.2. During the prosecution’s case they had produced and referred to 3 

their respective s.112 statement, which were subsequently 4 

tendered as D88 and D86 respectively, denying that they were 5 

members of a terrorist group.  I have referred to and set out their 6 

explanations in the s.112 statements above.  They said the 7 

contents of their s.112 statements were true and correct. 8 

39.3. However, PW165 had testified that the 5th and 6th accused were 9 

members of the RSF of the Sultanate of Sulu and North Borneo. 10 

This made them to be members of a terrorist group.  As stated 11 

above, her testimony was not seriously challenged.  She was not 12 

strenuously cross-examined because she was the wife of the 20th 13 

accused.  14 

39.4. Based on the testimony of PW165, which was not seriously 15 

challenged and there was no evidence to the contrary, I have 16 

ruled that the prosecution had made out a prima facie case 17 

against the 5th and 6th accused under s.130KA of the Penal Code. 18 

39.5. What was their defence? Their testimony was very similar to their 19 

s.112 statements that is, the 5th accused came to Sabah to visit 20 

his grandchildren but due to his old age and poor health, the 6th 21 

accused accompanied his father for the visit.  They said they did 22 

not know and were not involved in the armed intrusion at Kg. 23 

Tanduo.  They said that they were not members of the RSF of the 24 

Sultanate of Sulu and North Borneo and that they were not 25 
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members of a terrorist group.  I have already referred to their 1 

s.112 statements and would not repeat them here except where 2 

necessary. 3 

39.6. They were asked whether they knew PW165 and they said they 4 

knew her because she was the wife of the 20th accused, the son 5 

of Sultan Esmail.  They said in 2007 the 6th accused was 6 

employed as a bodyguard of Sultan Esmail Kiram but left in 2009 7 

to work as a security personnel with the mayor and then with 8 

Sultan Muedzul-lail T Kiram who was another claimant to the 9 

throne.  He said after that PW165 felt uneasy with him and his 10 

family.  In 2012 he was appointed as a Panglima by Sultan 11 

Muedzul-lail T Kiram. Therefore they had nothing to do with 12 

Sultan Esmail or Datu Agbimuddin or the RSF of the Sultanate of 13 

Sulu and North Borneo.  14 

39.7. The 5th and 6th accused called DW8 (Bakrin Bin Hadil) to 15 

corroborate their defence.  DW8 testified that the 5th accused is 16 

his father and the 6th accused is his elder brother.  He identified 17 

them in court.  It was put to him that he could not be and is not 18 

the son of the 5th accused and the brother of the 6th accused. 19 

39.8. DW8 was previously known as Bakrin Sabtula who was arrested 20 

together with the 5th and 6th accused and seven others at 21 

Restoran Rahmat by PW68.  Their names were stated in the 22 

police report P350.  Two of them were Malaysians and the other 23 

eight, including DW8, the 5th and 6th accused, did not possess 24 

valid travel documents.  They were referred to the Immigration 25 
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Department to be deported including DW8, except the 5th and 6th 1 

accused who were charged under s.130KA. 2 

39.9.  DW8 was deported from Sabah as Bakrin Sabtula but came back 3 

as Bakrin Hadil (see D199 and D200).  When he was deported 4 

DW8 did not have a passport.  D199 was his travel document 5 

issued by the Philippine Government dated 24.6.2013 to enable 6 

him to be deported to the Philippines after his arrest by the 7 

Malaysian authorities.  In this document his name is stated as 8 

Bakrin Sabtula.  Subsequently he applied for a Philippine passport.  9 

In his passport dated 15.10.2014 (D200), his name is stated as 10 

Bakrin Hadil. 11 

39.10. DW8 explained that since ‘last year’ i.e. 2014, if that was correct, 12 

his father fell sick and the Iman advised that his father’s name 13 

Sabtula should be changed to Hadil.  After his father changed his 14 

name, he changed his name from Bakrin Sabtula to Bakrin Hadil.  15 

39.11. DW8 produced three birth certificates, one in his name and the 16 

other two in the name of his father and brother which were 17 

marked as IDD201, IDD202 and IDD203 respectively. These were 18 

subsequently tendered as exhibits D201, D202 and D203 through 19 

DW20.  The birth certificate of DW8 dated 2.6.2004 showed his 20 

name as Bakrin Amik Hadil. The birth certificate of the 6th accused 21 

dated 10.4.2002 showed his name as Timhar Suhaili Hadil. 22 

39.12. If what DW8 had testified that his father became sick and 23 

changed his name in 2014 to be true, he had been contradicted 24 

by IDD201 and IDD202.  The evidence showed that the 5th and 25 



 
[PUBLIC PROSECUTOR   

v. TWU-45SO-1/3-2013 & 29 ors] 
 

(348) 

6th accused were arrested on 18.2.2013 and the 5th accused could 1 

not have consulted the Iman in 2014 after he fell sick.  The 5th 2 

accused had testified that he had been sick for a long time 3 

whereas the 6th accused said that his father became sick in 2000. 4 

There were contradictions and these raised doubts on the 5 

testimony of DW8.           6 

39.13. DW8 had also testified that he first came to Sabah in 1985 but 7 

went back in 2000.  In 2004 he came back to Sabah to work in 8 

housing construction.  He said he is married but his family did not 9 

approve the marriage and he believed it was cursed. He said he 10 

had three children all of whom had died because of the curse. He 11 

wanted to have a religious ceremony for forgiveness.  This was 12 

the reason why he asked his father and brother to come for the 13 

ceremony.  14 

39.14. Based on D88, the 5th accused explained that he came to Sabah 15 

because he wanted to visit his grandchildren.  This was confirmed 16 

by the 6th accused in D86.  In both statements, there was no 17 

mention of Bakrin Sabtula or that they intended to visit him.  They 18 

did not say that Bakrin Sabtula was the son of the 5th accused and 19 

the brother of the 6th accused.  They did not say that the children 20 

of DW8 had died.  These were only made known during the 21 

defence.  If they were already dead, the 5th accused could not 22 

have visited them.  DW8 did not produce any death certificates of 23 

his children.  Based on their testimonies, again there were 24 

contradictions which raised doubts on their defence.       25 
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39.15. Although they said they did not know and were not the followers 1 

of Sultan Esmail Kiram or Datu Agbimuddin, in their defence they 2 

testified that in 2007 the 6th accused became a bodyguard of 3 

Sultan Esmail but left in 2009.  Obviously they knew Sultan 4 

Esmail, Datu Agbimuddin and the 20th accused.  However they did 5 

not disclose this in their s.112 statements. They did not say that 6 

they forgot. When pressed, they said they were not asked by the 7 

police officer who recorded their statement.  8 

39.16. Their statements were recorded shortly after their arrest. They 9 

had time to think, to prepare and say whatever they wished in 10 

their defence. They should have disclosed and explained that the 11 

6th accused was previously a bodyguard of the Sultan but had left 12 

his employment and that they were not involved with the RSF and 13 

not members of the RSF. They should have come clean with those 14 

explanations. That would be the best time to explain that they 15 

were not invoved with the RSF and that they were not members 16 

of the RSF or a terrorist group. 17 

39.17. Instead, in his s.112 statement, the 6th accused said that he was 18 

a bodyguard of Raja Muda Maijulail Almarhum Mahkota Kiram.  19 

He did not explain whether Raja Muda Maijulail Almarhum 20 

Mahkota Kiram and Sultan Muedzuel-lail T Kiram was the same 21 

person although he had referred to P352C, which is a certificate 22 

of his appointment as a Panglima by Sultan Meudzul-Lail T Kiram 23 

in 2012. Either he was hiding or afraid to disclose his previous 24 

employment or connection to the Sultan. He did not clear this 25 

doubt on his involvement and being a member of a terrorist 26 
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group. The 20th accused testified that the 6th accused was 1 

impatient with the resolution of the Sabah issue and transferred 2 

to Sultan Muedzul-Lail T Kiram.       3 

39.18. PW165 had testified that there was a misunderstanding between 4 

her family and the family of the 5th and 6th accused.  For that 5 

reason she was afraid to testify before them.  She was worried 6 

that they would take revenge on her children and her family in 7 

Jolo.  When she gave her evidence in court she was not 8 

convinced that this misunderstanding had been settled despite 9 

assurance given that it had been settled.  10 

39.19. However there was no mention of any misunderstanding between 11 

their family and the family of PW165 in their s.112 statements. 12 

They did not testify on this misunderstanding, the nature of the 13 

misunderstanding, whether it was serious and how it affected 14 

both families. Instead, the 6th accused said that PW165 felt 15 

uneasy about him after he went to work for Sultan Muedzuel-Lail 16 

T Kiram.  The evidence showed that the 5th and 6th accused only 17 

agreed to settle the misunderstanding between their family and 18 

the family of the PW165, with the 20th accused, in the absence of 19 

PW165, after she had testified, and at the defence stage. 20 

39.20. It should be noted that this misunderstanding was between their 21 

family and the family of PW165, not with Sultan Esmail or Datu 22 

Agbimuddin or the Sultanate of Sulu and North Borneo.  There 23 

was no mention of any misunderstanding between them and 24 

Sultan Esmail or Datu Agbimuddin or the 20th accused.  Based on 25 
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the testimony of PW165, they were members of the RSF. On 1 

evidence adduced, they have not rebutted this. 2 

39.21. For the reasons given, on a balance of probabilities, their 3 

explanations were not acceptable and they had also failed to cast 4 

any doubt on the prosection’s case against them.  5 

39.22. On the totality of the evidence adduced, the prosecution had 6 

proved its case beyond reasonable doubt against the 5th and 6th 7 

accused under s.130KA of the Penal Code. I found the 5th and 6th 8 

accused guilty. I convicted the 6th accused under s.130KA of the 9 

Penal Code. 10 

39.23. The 5th accused was in poor health and had been suffering from 11 

asthma, even before his arrest in February, 2013. During the trial, 12 

sometimes he was in wheel-chair, depending on his health. 13 

Counsel informed the court that on 23.4.2016 the 5th accused 14 

died in hospital due to complications from asthma. For the 15 

reasons given, I did not record any conviction against him.      16 

40. Defence of 15th accused 17 

40.1. Initially there were four charges instituted against the 15th accused 18 

(DW18). I have ruled that the prosecution has made out a prima 19 

facie case against the 15th accused under s.121 and s.130KA of the 20 

Penal Code but that there was insufficient evidence against him 21 

under s.130E and s.130K of the Penal Code. He was acquitted and 22 

discharged under these two sections.   23 
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40.2. In his defence the 15th accused chose to give evidence under oath. 1 

He also tendered his confession which was marked as exhibit D210 2 

to corroborate his testimony. 3 

40.3. The 15th accused is now 63 years old. He originated from Tawi-4 

Tawi in the Philippines. In 1985 he came to Sabah and resided at 5 

Kg. Singgamata, Lahad Datu. In 2012 he moved with his wife, two 6 

sons (11th and 12th accused), two daughters by the name of Vilin 7 

and Bililin, a son-in-law (9th accused) and grandchildren to Kg. 8 

Ladang Atlas, Ulu Tungku, Lahad Datu. He worked as a harvester 9 

at the oil palm plantation. 10 

40.4. He testified that in January, 2012, Sultan Esmail came to Sabah to 11 

discuss with the Malaysian Government on the status and welfare 12 

of the Suluk people who have resided in Sabah for a long time. 13 

The Sultan wanted the Malaysian Government to issue ICs to the 14 

Suluk so that they could legally stay and work in Sabah. 15 

40.5. He said his friends by the name of Tahir and Asbudi brought him to 16 

meet the Sultan. He said he attended the meeting with the Sultan 17 

who told him that he would discuss with the Malaysian 18 

Government to issue the IC to the Suluk people residing in Sabah 19 

so that they could legally stay and work in Sabah. He said he 20 

believed and was happy to hear what the Sultan had told him. 21 

40.6. The 15th accused said the Sultan appointed him as a Panglima of 22 

the Sultanate of Sulu and North Borneo. He said however he did 23 

not receive any document on his appointment because it was 24 

orally. He said he was appointed as such because of his royal 25 

(Sharif) family bloodline. 26 
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40.7. He said the Sultan asked him to take down the names of the Suluk 1 

people so that an ID would be issued to identify them as the 2 

followers of the Sultan of the Sulu and North Borneo. Based on 3 

this, the Sultan would know how many of his followers were in 4 

Sabah. If the Malaysian Government agreed to issue the IC to the 5 

Suluk people in Sabah, this would be based on the ID issued by 6 

the Sultanate of Sulu.  7 

40.8. The 15th accused said that was the first and only time he met the 8 

Sultan and his son Datu Amir Bahar. He said he did not know and 9 

had never met Datu Agbimuddin. He said he heard the news that 10 

Agbimuddin led his people to come to Kg. Tanduo but was asked 11 

to leave Sabah but refused. He said he did not know and had 12 

never been to Kg. Tanduo. 13 

40.9. He was asked and he said he had a handphone which he used and 14 

shared with his two sons. He could not remember the phone 15 

number except it started with 012 under Maxis. He said he did not 16 

have nor used any other handphone. He denied having or used a 17 

phone number 014-8594510 or 019-5398122. He said he did not 18 

talk on the phone number 019-5398122 and denied the contents of 19 

the telephone conversations set out in P472A-P472J.  20 

40.10. He said there was time when he received a phone call from Datu 21 

Piah and heard about a war. He said he felt angry and afraid 22 

because the war would affect everyone in Sabah. 23 

40.11. He said on 25.2.2013 he was sleeping in his quarters at Ladang 24 

Atlas when he was arrested together with his sons and son-in-law. 25 

He said the police seized his phone which contained the battery 26 
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and SIM card. He said he could recognize his phone which was 1 

seized by the police. The 15th accused identified P300C. He said 2 

when the phone was produced in court, the Sim card was missing. 3 

However, the SIM card was tendered as exhibit P300D via PW58 4 

and PW63.  5 

40.12. As stated, the 15th accused was on the list of suspects and his 6 

phone number 019-5398122 was to be intercepted by the SB. 7 

Based on the communication interceptions carried out and the 8 

phone signal of this phone number which was traced by PW50, 9 

PW51 and others, the 15th accused was then tracked to the rumah 10 

kongsi at Ladang Atlas where he, his sons and son-in-law were 11 

arrested by PW58 and PW63. These contradicted his testimony 12 

that he did not use or talked on this phone number and raised 13 

doubts on his explanations. 14 

40.13. The 20th accused had testified that the 15th accused was 15 

appointed a Panglima by his father but the last time he spoke to 16 

the 15th accused was in 2012. However exhibits P472A-472J 17 

showed that they spoke with each each other on two occasions on 18 

19.2.2013. They spoke again on 21.2.2013. They discussed about 19 

preparation in waging war. These conversations were after the 20 

armed intrusion at Kg. Tanduo. These contradicted their denials 21 

that they spoke with each other and of their knowledge and 22 

involvement in the armed intrusion. These raised doubts on his 23 

explanations.    24 

40.14. Although the 15th accused denied that he knew or met Datu 25 

Agbimuddin, based on P472A-P472J there were more than ten calls 26 
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or conversations between the 15th accused and Datu Agbimuddin. 1 

As stated, PW165 had testified that the 15th accused was a 2 

Panglima of the RSF of the Sultanate of Sulu and North Borneo and 3 

‘transferred’ to Datu Agbimuddin. Being a Panglima of the RSF of 4 

the Sultanate of Sulu and North Borneo, the 15th accused was and 5 

is a member of the terrorist group.  These contradicted his 6 

testimony that he did not know or met Datu Agbimuddin or that he 7 

was merely a community leader. 8 

40.15. As stated above, in one conversation (P472A), Datu Agibumiddin 9 

said that they did not want any bloodshed but if challenged, they 10 

had no choice and asked the 15th accused to pass a message to 11 

the others to be ready if anything would happen and that they 12 

should start the war at Tawau, Kunak, Kudat, Semporna, Sandakan 13 

and Kota Kinabalu. The 15th accused replied that if ‘they’, meaning 14 

the Malaysian Government, wanted bloodshed, this was the time 15 

for bloodshed.  16 

40.16. In another conversation (P472B), the 15th accused told someone 17 

that he had prepared five sacks of fertilizer to be ‘given’ to the 18 

Malaysian Government and ‘they’, namely he and others, were 19 

ready with some heavy weapons. Again these contradicted his 20 

testimony that he was merely a community leader and not waging 21 

war against the King and again raised doubts on his explanations. 22 

40.17. He had admitted that he had contacts and spoke with Datu Piah. 23 

The evidence showed that Datu Piah, the brother of the Sultan and 24 

Datu Agbimuddin, was in the midst of the skirmishes against the 25 

police at Kg. Simunul.  26 
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40.18. For the reasons given, on a balance of probabilities, his testimony 1 

could not be true and had failed to raise any doubt on the 2 

prosecution’s case against him under s.121 and s.130KA of the 3 

Penal Code.  4 

40.19. On the totality of the evidence adduced, the prosecution had 5 

proved its case beyond reasonable doubt against the 15th accused 6 

under s.121 and s.130KA of the Penal Code. I found him guilty and 7 

convicted him under s.121 and s.130KA of the Penal Code.          8 

41. Defence of 16th accused 9 

41.1. The 16th accused (DW13) had been charged under s.121 and 10 

s.130KA of the Penal Code.  At the end of the prosecution’s case, 11 

I found that the prosecution had made out a prima facie case 12 

against him as charged.  I have called him to enter his defence. 13 

41.2. The 16th accused chose to give evidence under oath.  He also 14 

produced his confession which was tendered as exhibit D208. 15 

41.3. At the time of his arrest the 16th accused was 58 years old and a 16 

fisherman.  He was from Sulu, Parang, in the Philippines.  He said 17 

he is related to the Sultan but a distant relative.  18 

41.4. He came to Semporna in 1987 with his mother to visit family.  He 19 

returned to the Philippines in 1990 but came back to Sabah in 20 

1991 to work as a fisherman.  21 

41.5. He said in 2007 Sultan Esmail and Datu Agbimuddin came to 22 

Sabah to discuss with the Malaysian Government on the rights of 23 

the Suluk people in Sabah.  He said he was invited to meet Sultan 24 
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Esmail and Datu Agbimuddin at Kg. Sri Aman, Semporna. They 1 

told him about the discussion with the Malaysian Government.  He 2 

said if the discussion was successful, they would be given IC and 3 

could legally stay and work in Sabah.  4 

41.6. He said in 2008 he was appointed as a Panglima by Sultan Esmail.  5 

However he did not have any power or authority in Sabah and a 6 

Panglima is a community leader of the Suluk community.  He said 7 

he was merely a ketua kampong of Kg. Selamat in Semporna.  8 

41.7. He said he did not know Hj. Musa.  He did not know about the 9 

intrusion at Kg. Tanduo and he was not in Kg. Tanduo when the 10 

intrusion happened. 11 

41.8. He said he did not have a handphone and did not know how to 12 

use one.  He denied that he had or used a phone number 012-13 

8284091. He denied the contents of the products of 14 

communications interceptions set out in P471A to P471J.  He said 15 

he was not known as Adu and did not use the name of Adu.  He 16 

said he did not talk to Datu Agbimuddin on the phone at the 17 

material times.  He said he did not use this phone number and did 18 

not talk on this phone number.  19 

41.9. During his testimony, he was asked and said there was a 20 

misunderstanding between the Sultan and Agbimuddin and that 21 

was the reason Agbimuddin did not attend the discussion.  He 22 

was asked “Do you mean the discussion was after 2007?” and he 23 

answered “Yes” to the leading question. The next question was 24 

“Who attended the discussion after 2007?” and he said “I forgot.” 25 



 
[PUBLIC PROSECUTOR   

v. TWU-45SO-1/3-2013 & 29 ors] 
 

(358) 

Obviously this was an attempt at damage control, not a very good 1 

one, because in his earlier testimony he said in 2007 he met the 2 

Sultan and Agbimuddin at Kg. Sri Aman on the discussion with the 3 

Malaysian Government on the Sabah issue and this contradicted 4 

the allegation of the 20th accused that the split was in 2007 and 5 

not in 2004 or 2005.  6 

41.10. Although he had denied that he did not have a handphone and 7 

did not know how to use one, the evidence showed that one 8 

Samsung GTE 1080F handphone (P346C) was seized from his 9 

trouser pocket by PW64 when he was arrested.  This contradicted 10 

his denial and his credibility. 11 

41.11. Although he said he did not use this phone number and did not 12 

talk to Datu Agbimuddin, based on the products of 13 

communication interceptions P471A-471J, the 16th accused had 14 

contacted and spoke to Datu Agbimuddin and Datu Piah on 15 

several occasions. These were not casual conversations about 16 

‘apa khabar’, the weather and so on.  Instead they talked about 17 

the Sabah claim, that they were not the Abu Sayyaf but they 18 

belonged to the Sultanate of Sulu and North Borneo, about 19 

different groups of people coming to claim Sabah and defeating 20 

Malaysia. These contradicted his testimony that he did not contact 21 

or talked to Datu Agbimuddin or Datu Piah or that he was not 22 

involved with the armed intrusion.   23 

41.12. It was not in dispute that the 16th accused is a cousin of Sultan 24 

Esmail Kiram, Datu Agbimuddin and Datu Piah.  Through 25 
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marriage, Datu Agbimuddin was related to Hj. Musa.  These 1 

raised doubts on his claim that he did not know of Hj. Musa.  2 

41.13. Based on the communications interceptions, he had contacted 3 

Iman Tua who was hiding in Kg. Simunul, Semporna, who was 4 

wanted by the police and who was waging war against the King. 5 

These contradicted his denial that he was not involved in the 6 

preparation of and in waging war against the King. 7 

41.14. The 16th accused, being the cousin of Sultan Esmail, Datu 8 

Agbimuddin and Datu Piah, is the uncle of the 20th accused who is 9 

the Chief of Staff of the RSF of the Sultanate of Sulu and North 10 

Borneo.  He is a Panglima of the RSF.  He could not deny that he 11 

did not know that Datu Agbimuddin had led the armed intruders 12 

from the RSF to occupy Kg. Tanduo and to claim Sabah by force.  13 

Based on the summaries he could not deny that he was not 14 

involved in the preparation of and in waging war against the King.  15 

He had contacts with them, had associated with and supported 16 

them in waging war against the King. 17 

41.15. Similarly, he could not deny that he was a member of the RSF of 18 

the Sultanate of Sulu and North Borneo and not a member of a 19 

terrorist group.  PW165 had contradicted him on this. 20 

41.16. For the reasons given, his denials and explanations that he was 21 

not involved and did not know anything could not be true and 22 

could not be accepted. He had also failed to cast any doubt on 23 

the prosecution’s case made against him. 24 
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41.17. On the totality of the evidence adduced, the prosecution had 1 

proved its case beyond reasonable doubt against the 16th accused 2 

under s.121 and s.130KA of the Penal Code.  I found him guilty 3 

and convicted him under s.121 and s.130KA of the Penal Code.  4 

42. Defence of 17th accused 5 

42.1. The 17th accused (DW11) was charged under s.121 and s.130KA 6 

of the Penal Code.  At the end of the prosecution’s case I found 7 

that the prosecution had failed to make out a prima facie case 8 

against the 17th accused under s.121 of the Penal Code for 9 

waging war against the King.  However, based on the evidence 10 

adduced, the prosecution had made out a prima facie case 11 

against him under s.130KA of the Penal Code for being a member 12 

of a terrorist group. In his defence he chose to testify under oath. 13 

42.2. The 17th accused, 52 years old, a Bajau, also known as Pak Edi, 14 

resided at Taman Keliah, Semporna.  He testified that he was 15 

born in 1964 in Kg. Tabak-Tabak, Semporna.  Although he did not 16 

have a birth certificate, he has a Malaysian identity card (IC).  He 17 

disagreed that he was born in the Philippines and is an illegal 18 

immigrant in Sabah.  He also disagreed that he or his father had 19 

made false declarations to obtain his IC. 20 

42.3. He testified that he has worked in Semenanjung for 9 years doing 21 

piping, electrical wiring and ‘kereta sapu’.  He said he is a 22 

handyman fixing lights, fans and houses.  He has 4 houses 23 

because he has 4 wives and 28 children.  24 



 
[PUBLIC PROSECUTOR   

v. TWU-45SO-1/3-2013 & 29 ors] 
 

(361) 

42.4. On 2.3.2013 he was residing with one of his wives and children at 1 

Kg. Mesra which was near to Kg. Simunul.  At about 7.30.p.m. he 2 

heard what he thought were some kids playing firecrackers but 3 

somebody shouted ‘there was a war, ran to the school’ and he 4 

brought his wife and children to the school.  He said there were 5 

many people and police there.  He then left for Kg. Selamat to 6 

bring another of his wives and children to take them to Kg. 7 

Kabugan for safety reason.  The next day he went back to the 8 

school to fetch his wife and children.  9 

42.5. He said on 14.3.2013 he was staying with his daughter and son-10 

in-law by the name of Salleh at Taman Keliah.  In the evening 11 

around 7.00 p.m. to 8.00 p.m. he suddenly heard the zince gate 12 

of the house being knocked and forcefully opened.  He asked 13 

Salleh to check and before he could do that, the door of the 14 

house was broken down and the police had entered the house.  15 

He was arrested, his hands handcuffed behind his back and he 16 

was asked to lie down on his stomach.  He said he resisted 17 

because he did not recognise them as they were wearing masks.  18 

He said after they introduced themselves as police he did not 19 

resist and followed their instructions.  Salleh was also arrested.  20 

42.6. He said his bag containing his tools was on a table nearby.  The 21 

police searched the bag and found his wallet containing his IC, 22 

driving license, BRIM RM500.00, CIDB card, a name card and 23 

cash.  They also found a handphone with the phone number 011-24 

25259842. He said the police ransacked the house looking for 25 

weapons but did not find any.  He said he has never seen 26 
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firearms or pistols except for the plastic pistols or the pistols 1 

carried by the police. 2 

42.7. They were taken to the police station, put inside a lock-up and 3 

the next morning he was taken upstairs for investigation.  He said 4 

he was asked everything and he asked them what did he do 5 

wrong but he was told to be quiet.  6 

42.8. He said the police alleged that he was involved in the Kg. Tanduo 7 

incident and that he had telephone conversations with Datu Amir 8 

Bahar. He said the police was wrong because he had never seen 9 

Datu Amir Bahar near to his house and never been to his house. 10 

He said he has been victimized and denied all the allegations but 11 

they started beating him like a punching bag. The allegation of 12 

torture was not put to the prosecution’s witnesses. 13 

42.9. He was asked and he said he knew Datu Amir Bahar in 2005 14 

because Datu Amir Bahar was staying in Semporna and wanted to 15 

go to Sandakan to go back to the Philippines.  He was asked 16 

whether he would send him and his wife to Sandakan and he said 17 

if the price was right.  He said he then sent them to Sandakan 18 

and that was how he met him.  19 

42.10. He said he did not know the wife of Datu Amir Bahar and denied 20 

her allegation against him that he was a member of the RSF.  He 21 

said most probably she was coached to say that to protect 22 

herself.  He said he was not a supporter of Sultan Esmail Kiram or 23 

Datu Agbimuddin.  He said he had no connection with them.  He 24 



 
[PUBLIC PROSECUTOR   

v. TWU-45SO-1/3-2013 & 29 ors] 
 

(363) 

was asked and said he only found out in court that Datu Amir 1 

Bahar was the Chief of Staff of the RSF. 2 

42.11. He said he was not a member of a terrorist group and had no 3 

connection with the armed intruders at Kg. Tanduo.  He was not 4 

involved in the skirmishes at Kg. Tanduo and Kg. Simunul.   5 

42.12. He said after about 10 days, they showed him a photograph 6 

(IDD1) of him attending an installation ceremony of Datu 7 

Muedzul-Lail Tan Kiram and that he was a Panglima of the 8 

Sultanate of Sulu and North Borneo. He said he laughed when he 9 

saw the photograph because when he was in the Philippines 10 

looking for a bomoh to treat his swoolen leg, his friend by the 11 

name of Abraham brought him to watch the ceremony because 12 

there would be many foreign visitors. He said now he did not 13 

know the whereabout of Abraham. He said he recognized a 14 

Malaysian known as Dato Riduan who was attending the 15 

installation. He said if possible they would be important witnesses 16 

to explain his presence at the installation.  17 

42.13. I have dealt with the evidence adduced by the prosecution 18 

against the 17th accused including the interceptions of his phone 19 

number 011-25259482 and the summaries of the phone 20 

conversations made on this phone. As stated above, based on the 21 

testimony of PW50, between 3.00 p.m. to 8.00 p.m., the 20th 22 

accused was not seen near to or in the house where the 17th 23 

accused was staying with his daughter and Salleh at Taman 24 

Keliah. The 20th accused was not seen leaving the house just 25 

before the police entered the house to arrest the 17th accused. 26 
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Therefore the 20th accused could not have been in the house, 1 

could not have used the said phone and did not have any phone 2 

conversation with the 17th accused as set out in the summaries in 3 

P476. 4 

42.14. Although the 17th accused contended that he was not a member 5 

of the RSF or appointed a Panglima by Sultan Muedzul-Lail Tan 6 

Kiram and that he was in the Philippines seeking treatment for his 7 

swollen leg, PW165 had testified that the 17th accused was a 8 

member of the RSF. This was the only piece of evidence that he 9 

was a member of a terrorist group. As stated above, although 10 

PW165 was cross-examined by counsel for the 20th accused and 11 

by counsel for the 17th accused, she was not strenuously cross-12 

examnied or challenged on her testimony on who were the 13 

Panglima or members of the RSF of the Sultanate of Sulu and 14 

North Borneo. 15 

42.15. PW165 had testified and identified the 17th accused as a member 16 

of the RSF. There was no evidence to the contrary. Subsequently, 17 

when they were in the witness stand, the 20th and 17th accused 18 

had contended that she did not have any personal knowledge on 19 

the workings of the Sultanate of Sulu and North Borneo in 20 

particular, on who were members of the RSF and that most 21 

probably she was coached to testify as such to protect herself or 22 

that she had been threatened or promised. However these were 23 

not put to her when she was in the witness stand and raised 24 

doubts on their assertions as such. 25 



 
[PUBLIC PROSECUTOR   

v. TWU-45SO-1/3-2013 & 29 ors] 
 

(365) 

42.16. On the evidence adduced and on a balance of probabilities, the 1 

17th accused had failed to raise any doubt on the prosecution’s 2 

case against him under s.130KA of the Penal Code. 3 

42.17. On the totality of the evidence adduced and for the reasons 4 

given, the prosecution had proved beyond reasonable doubt its 5 

case against the 17th accused under s.130KA of the Penal Code. I 6 

found him guilty and convicted him under s.130KA of the Penal 7 

Code.                   8 

43. Defence of 18th accused 9 

43.1. The 18th accused (DW14) had also been charged under s.121 and 10 

130KA of the Penal Code.  He had been called to make his 11 

defence to both of the charges against him.  He chose to give his 12 

evidence under oath. 13 

43.2. The 18th accused testified that he was 63 years old, a Suluk from 14 

Jolo, Sulu.  He came to Sandakan, Sabah by boat in 1982 15 

together with his wife and children.  They initially stayed at Kg. 16 

Bubul and then moved to Kg. Perigi, Semporna.  Prior to his arrest 17 

he was a farmer. 18 

43.3. He said his grandfather was a Panglima of the Sultanate of Sulu 19 

and North Borneo.  After his grandfather died, his father took 20 

over. In 2001 he was appointed a Panglima by Sultan Esmail in 21 

Jolo due to their bloodline.  22 

43.4. The 18th accused testified that in 2003 there was a 23 

misunderstanding between Sultan Esmail and Datu Agbimuddin 24 
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because Datu Agbimuddin asked the Sultan to issue ID to the 1 

Suluk people in the Philippines but the Sultan refused.  He said 2 

Datu Agbimuddin then asked him to issue the ID but he did not 3 

want to because the ID could only be issued by the Philippine 4 

Government and he was afraid of being caught. He did not want 5 

to be involved with the misunderstanding between the two.  He 6 

explained that was why he left them and did not have any role 7 

after that. What he had testified had contradicted the 20th 8 

accused that the misunderstanding was in 2007 although his 9 

explanation of the misunderstanding was different to that given 10 

by the 20th accused.  11 

43.5. He said in 2010 he was appointed a Panglima by Sultan Muedzul-12 

Lail Tan Kiram in Jolo.  As a Panglima he was only a 13 

representative of the Suluk community in Semporna, he did not 14 

have work, office, salary or power as a Panglima.   15 

43.6. He said in February, 2013 he was at home when he heard the 16 

news and from people that Datu Agbimuddin came to Sabah but 17 

was asked to leave Sabah.  He also heard of the skirmishes at Kg. 18 

Tanduo and Kg. Simunul.  He said he never went to Kg. Tanduo 19 

and he did not do anything because he was not involved. 20 

43.7. He said one day when he was sleeping in his house the police 21 

came and arrested him, his wife and children.  He said the police 22 

asked whether they had any documents and he replied that they 23 

did not have any and so they were arrested.  He said the police 24 

did not seize anything from the house.  25 
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43.8. He said he did not have any mobile phone as he did not know 1 

how to use it.  He said he did not know and did not use the phone 2 

numbers 012-8388304 and 012-8659270.  He was referred to 3 

P475A to P475J and he denied that he made the conversations on 4 

these two phone numbers.  The phone numbers were registered 5 

under the name of Jessica Sanchez and Abdul Said bin Jala. He 6 

said he did not know them.   7 

43.9. Although the 18th accused had said that there was a 8 

misunderstanding between Sultan Esmail and Datu Agbimuddin in 9 

2003 on the issue of the ID to the Suluk people in Sabah and 10 

gave the reasons why he left them, based on evidence, the 11 

alleged misunderstanding was due to the appointment of the 20th 12 

accused as the Chief of Staff of the RSF of the Sultanate of Sulu 13 

and North Borneo and not because on the issue of the ID.  This 14 

misunderstanding was in 2001 and not in 2003 or 2004 or 2005 15 

although the 20th and 16th accused subsequently tried to assert 16 

that it was in 2007. 17 

43.10. Although the 18th accused said he left because he was afraid of 18 

being arrested in issuing the ID, the 20th accused had testified 19 

that the 18th accused left because he was impatient with the 20 

resolution of the Sabah issue.  21 

43.11. These contradicted his testimony as such and raised doubts on his 22 

explanations on his involvement with the Sultanate of Sulu and 23 

North Borneo.   24 
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43.12. The evidence showed that the SB had applied to and had 1 

intercepted the phone numbers used by the 18th accused.  Based 2 

on the phone signals traced, he was tracked to a house at Kg. 3 

Perigi by PW50 where he was arrested.  The police operation to 4 

arrest him was led by PW93 which included PW95, PW54 and 5 

PW50.  The evidence showed that he was arrested in a room in 6 

the house by PW54 who searched and found one Nokia 7 

handphone from his right trouser pocket. This phone was 8 

produced and tendered as exhibit P258C.  During his defence the 9 

18th accused identified one handphone which was placed on the 10 

exhibit table as belonging to him.  This contradicted his testimony 11 

that he did not have any mobile phone and did not know how to 12 

use one. 13 

43.13. The evidence also showed that based on the products of 14 

communications interceptions P475A-P475J, since the armed 15 

intrusion, the 18th accused had contacted and spoke with Iman 16 

Tua on several occasions.  They discussed about the intrusion, 17 

the claim over Sabah, the preparation for war and contact with 18 

Datu Agbimuddin.  These contradicted his testimony that he was 19 

not involved in the preparation of and in waging war against the 20 

King. 21 

43.14. Although the 18th accused said that he was appointed the 22 

Panglima by Sultan Muedzail Lail Tan Kiram in Jolo, based on 23 

cross-examinations, he had left Sultan Muedzail and met with a 24 

Sultan Aranan Puyu.  As stated, PW165 had testified that the 18th 25 

accused was a Panglima of the RSF of the Sultanate of Sulu and 26 
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North Borneo and her testimony was not seriously challenged. 1 

This contradicted his explanation that he had left Sultan Esmail 2 

and Datu Agbimuddin in 2003.   3 

43.15. On a balance of probabilities and for the reasons given, the 4 

explanations of the 18th accused could not reasonably or probably 5 

be true and had failed to raise a doubt on the prosecution’s case 6 

made against him. 7 

43.16. On the totality of the evidence adduced, the prosecution had 8 

proved beyond reasonable doubt its case against the 18th accused 9 

of his involvement in waging war against the King and being a 10 

member of a terrorist group. 11 

43.17. I found him guilty and convicted him under s.121 and s.130KA of 12 

the Penal Code.       13 

44. Defence of 19th accused 14 

44.1.  The 19th accused (DW17) had similarly been charged under s.121 15 

and s.130KA of the Penal Code.  I had ruled that the prosecution 16 

had made out a prima facie case against him and to enter his 17 

defence.  He chose to give evidence under oath and continued to 18 

deny both of the charges against him.  19 

44.2.   The 19th accused is a Suluk and 69 years old.  He was a carpenter 20 

residing at Simpang Gua Madai, Kunak.  He originated from Lapa, 21 

Maimbong, Jolo.  In 1981 he came to Tawau, Sabah before 22 

moving to Kunak. He tendered his confession (D209) to 23 

substantiate his testimony.   24 
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44.3.  He said that in 2005 Sultan Esmail Kiram and the 20th accused 1 

came to Sabah to discuss with the Government of Malaysia on the 2 

status and welfare of the Suluk people in Sabah, in particular 3 

whether IC could be issued to them to enable them to legally stay 4 

and obtain employment in Sabah. 5 

44.4.   He said he was not interested and did not want to be involved 6 

because he had to work and support his family. However his 7 

friend by the name of Ali brought him to attend a meeting with 8 

the Sultan.  He said he attended the meeting and he felt happy 9 

because he would be given IC and could work legally in Malaysia. 10 

44.5.  In 2007 he was appointed a Panglima for Kunak by the Sultan.  In 11 

2008 he was appointed as a Maharadja.  During his meeting with 12 

the Sultan, the Sultan told him not to follow any other Sultans 13 

who came to Sabah including his brother Raja Muda Agbimuddin. 14 

44.6.   He testified that as a Panglima or Maharadja he had no duty or 15 

power and did not receive any salary.  He said they were only 16 

representatives of the Suluk community in a particular area, like a 17 

ketua kampong.  He was asked to give IDs to the Suluk people so 18 

that they could be identified as the Suluk people under the Sultan. 19 

He said the IDs were issued by a person by the name of Hassan 20 

Bacho whom the Sultan trusted in Semporna.   21 

44.7.   It was put to him that a Maharadja is higher in rank than a 22 

Panglima.  He disagreed.  He explained that a Panglima is higher 23 

in rank and controlled a Maharadja.  He explained that due to his 24 

work he was not able to fully perform his obligations as a 25 
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Panglima and wanted to resign.  He said the Sultan then 1 

appointed him as the Maharadja instead so that his responsibility 2 

would not be so heavy.   3 

44.8.   He said he had never been to Kg. Tanduo and did not know 4 

where it was.  He only heard about Kg. Tanduo in court.  He said 5 

he heard that there were people who came to (claim) Kg. Tanduo 6 

but he did not do anything and was not involved with them.  7 

44.9.  He testified that on 1.3.2013 the police went to his house to ask 8 

him to produce his documents but he could not do so.  He said he 9 

was then arrested.  He said at that time there were twelve people 10 

in the house, four of them were his workers, four were his 11 

children, two grandchildren, his wife and himself. 12 

44.10.  He said there were nine handphones taken by the police from the 13 

house.  He used one of the phones with the phone number 017-14 

8664394.  He bought the SIM card from a shop near to his house.  15 

He identified his phone in court which was previously tendered as 16 

P428C.  He said three of the phones seized were used by his 17 

children, two by his workers and three of the phones were 18 

without batteries.   19 

44.11. He said after his arrest he was told that there were fightings in 20 

Kg. Simunul and Kg. Tanduo between the people of Raja Muda 21 

Agbimuddin and the Malaysian security forces. 22 

44.12.  He was referred to the summaries of telephone conversations in 23 

exhibits P474A-474J. He said the phone number 014-6774273 did 24 

not belong to him and he did not make those telephone calls. 25 
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44.13. On the evidence adduced, the 19th accused was one of the 1 

suspects on the list and whose phone numbers were to be 2 

intercepted by the SB. From the interceptions carried out, his 3 

phone signals were traced and tracked to a house at Kg. 4 

Pengkalan Madai, Kunak where he was arrested. These facts have 5 

been proven and contradicted his explanations that these phone 6 

numbers did not belong to him or that he did not use these phone 7 

numbers or that he did not make the telephone calls.  8 

44.14. PW165 had testified that she knew the Panglima of the RSF of the 9 

Sultanate of Sulu and North Borneo and she mentioned several 10 

names including the 19th accused. She said they had switched 11 

loyalty to Datu Agbimuddin except for Julham whom she was not 12 

sure of. She said the 19th accused was assigned as the Panglima 13 

of Kunak. Based on the conversations set out in P474A-P474J, the 14 

19th accused had contacted and spoke to Datu Agbimuddin on a 15 

few occasions. These calls were made after the armed intruders 16 

led by Datu Agbimuddin had occupied Kg. Tanduo. He could not 17 

say that he did not know about Kg. Tanduo and that he only 18 

knew about it in court. 19 

44.15. As stated above, on 25.2.2013 at 11.03 p.m., Datu Agbimuddin 20 

told the 19th accused on the phone that he received information 21 

from their ‘saudara kita’ who was a policeman telling them to be 22 

alert that night (see Item 1 of P474G). In another conversation 23 

(Item 1 of P474F), he told a ‘L/Sabah’ to be prepared for war 24 

because Datu Agbimuddin had instructed him for those in 25 

Sandakan, Labuan, Kota Kinabalu, Lahad Datu, Semporna and 26 
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Kunak to be prepared. These contradicted his denials of his 1 

involvement in preparing and waging war against the King. 2 

44.16. Based on the documentary exhibits seized from his house (see 3 

exhibits P433B to P441M), three membership cards of the 4 

Sultanate of Sulu and North Borneo were in his name. It was not 5 

in dispute that he was a member and a Panglima of the Sultanate 6 

of Sulu and North Borneo. The evidence showed that he had been 7 

in contact with Datu Agbimuddin discussing the claim over Sabah 8 

and preparing for war during the armed intrusion at Kg. Tanduo. 9 

These made him an active member of the terrorist group. 10 

44.17. On a balance of probabilities and for the reasons given, the 11 

testimony of the 19th accused could not reasonably or probably be 12 

true and failed to raise any doubt on the prosecution’s case 13 

against him.  14 

44.18. On the totality of the evidence adduced, the prosecution had 15 

proved beyond reasonable doubt its case against the 19th accused 16 

under s.121 and s.130KA of the Penal Code. Therefore, I found 17 

him guilty and convicted him under s.121 and s.130KA of the 18 

Penal Code.         19 

45. Defence of the 24th accused 20 

45.1. As stated above, I have ruled that there was insufficient evidence 21 

against the 24th accused for waging war against the King and I 22 

have also altered the charge against him to one under s.130J 23 

(1)(a) instead of under s.130KA of the Penal Code.  24 
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45.2. The 24th accused (DW1) is a Tausug of Suluk descent from Siasi, 1 

Sibangkat, in the Philippines.  He chose to give evidence first at 2 

the defence stage. He chose to give evidence under oath. He also 3 

produced and tendered his s.112 statement as exhibit D192 to 4 

substantiate or corroborate his sworn testimony.  5 

45.3. He said he came to Sabah in 2010 and had been in Sabah for the 6 

past three years before his arrest.  He lived with his wife and six 7 

children in Kg. Sejati, Semporna.  His brother-in-law Rizmal bin 8 

Salleh (21st accused) and Nijmal Gulam (23rd accused) lived next 9 

door.  He sold fish, fruits and plastics at Semporna market. 10 

45.4. He said on 3.3.2013 at about 9.00 a.m. he and his family went to 11 

stay at his cousin’s house, namely Hassan, at Lihak-Lihak because 12 

of the chaotic situation in Semporna because there was a fight in 13 

Kg. Simunul, which was about one and a half miles from Kg. 14 

Sejati.  He said they did not have identification documents and 15 

they wanted to stay safe.  He said Lihak-Lihak was about 20 miles 16 

from Kg. Sejati.  They stayed in Hassan’s house until 13.3.2013. 17 

45.5. On that day at 6.00 a.m. he looked for a pirate taxi to go to 18 

Simpang Kunak to look for a van to fetch his family to go back to 19 

Kg. Sejati.  He said that no one was willing to take them because 20 

they did not have identification documents.  He then went to 21 

Bandar Sri Salim where he met PW141 who operated a private 22 

taxi using his Viva and who agreed to take him and his family but 23 

his Viva was too small to accommodate all of them.  He said 24 

PW141 told him that he would take another car from Kg. Air. 25 
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45.6. They went to PW141’s older brother’s house to take the second 1 

car.  PW141’s brother (Kimarin), their cousin Abdul Majil (22nd 2 

accused) and Abdul Majil’s wife then came in the two cars.  He, 3 

PW141 and Abdul Majil were in the Viva and PW141’s brother and 4 

the wife of Abdul Majil were in the Myvi, following behind.  They 5 

went to fetch his family at the junction of Lihak-Lihak.  They 6 

brought foodstuff and clothes inside a black bag which he put 7 

behind him, inside the car.  After he had fetched his family, about 8 

a mile from the junction, the police stopped them and they were 9 

arrested.  10 

45.7. He said he had a Nokia handphone using a phone number 012-11 

6418816.  He said he did not know Datu Amir Bahar and was not 12 

familiar with the phone number 019-7569906.  He was shown 13 

P478A to P478I and he said he did not speak and did not use the 14 

phones as stated in the summaries.  He said his phone which was 15 

seized by the police was returned to his wife. The prosecution did 16 

not produce or tender this phone in court. The prosecution did 17 

not produce any other phones alleged to be used by him in 18 

contacting Datu Amir Bahar or Datu Agbimuddin.  19 

45.8. The 24th accused said he was not the Basil referred to in the 20 

summaries, that he did not know about Tanduo and never went 21 

to Tanduo.  He heard the news from the public that there was a 22 

skirmish at Tanduo.  He denied any involvement with the RSF of 23 

the Sultanate of Sulu and North Borneo. 24 

45.9. In his cross-examinations, the 24th accused said that he and his 25 

family came to Sabah illegally and they did not have any 26 
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identification documents because they were very poor and could 1 

not afford to apply for one. 2 

45.10. He denied that he knew about the existence of the Sulu Sultanate 3 

and he did not know Datu Agbimuddin, Datu Amir Bahar and Datu 4 

Piah.  He denied that he came as a member of the RSF of the 5 

Sultanate of Sulu and North Borneo to claim Sabah and had 6 

nothing to do with them. 7 

45.11. It was put to him that he took a handphone which belonged to 8 

one security personnel who was killed in Kg. Simunul to which he 9 

denied.  He said he did not join them and knew nothing.  He also 10 

said he did not know anything about the green plastic bag and he 11 

only carried the black bag in the car. I have dealt with these 12 

issues at the end of the prosecution’s case. 13 

45.12. It was put to him and he denied he bought and used a phone 14 

number 019-7569906 through a person by the name of Datu 15 

Murbasir BN Datu and that he did not carry out the conversations 16 

referred to in the summaries P478A to P478I.  17 

45.13. The evidence showed that the 24th accused was on the list of 18 

suspects whose phone numbers were to be intercepted to obtain 19 

evidence against them. The phone number 019-7569906 was 20 

alleged to be used by him. The police had applied and given 21 

approval to intercept this phone number which was intercepted. 22 

The conversations made on this phone were set out in the 23 

summaries tendered as exhibits P478A-478I.  24 
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45.14. The prosecution relied on these summaries to make out its case 1 

against him. As stated, there was insufficient evidence against the 2 

24th accused that he had waged war against the King or that he 3 

was a member of a terrorist group. The processors had identified 4 

the user of this phone number 019-7569906 as a male person by 5 

the name of Basil. The prosecution submitted that the 24th 6 

accused is this Basil. Reading P478A to 478I, the processors had 7 

identified this person as Basil only. They did not and never 8 

identify him as Basil bin Samiul.   9 

45.15. The 24th accused had denied that he was the Basil referred to in 10 

the telephone conversations in the summaries. As stated, the 1st 11 

accused had testified that while he was running in the jungle he 12 

saw a man with a pistol in his hand who told him that his name 13 

was Basil whom he referred to as Al Basil. The prosecution asked 14 

the 1st accused whether the 24th accused is Basil and the 1st 15 

accused said that the 24th accused was not the Al Basil he met in 16 

the jungle. He said that Basil could run fast while the 24th accused 17 

is limping. He said Al Basil is a Bajau while the 24th accused is a 18 

Suluk.  19 

45.16. The 24th accused had testified that in 2009 he worked as a 20 

fisherman in the Philippines and had an accident. He fell from the 21 

boat and his leg was injured after it was hit by the boat propeller 22 

which prevented him from doing manual job. He said he decided 23 

to come to Sabah to look for lighter work to support his family. It 24 

was not in dispute that throughout the trial that the 24th accused 25 

walked with a limp. It is apparent that the 24th accused is not the 26 
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Al Basil referred to. He has casted some doubts that he was 1 

involved with the armed intrusion at Kg. Tanduo.   2 

45.17. Although the processors had referred to the user of the phone 3 

number 019-7569906 as Basil, they did not identify him as Basil 4 

bin Samiul. The prosecution did not lead any evidence that the 5 

Basil referred to in the summaries is Basil bin Samiul i.e. the 24th 6 

accused. There is some doubt whether the 24th accused is the 7 

Basil referred to in the summaries. 8 

45.18. In Item 1 of P478A, a L/Sabah referred to the receiver as ‘Sir’ 9 

believed to be the son of Datu Agbimuddin. The prosecution did 10 

not lead any evidence that the 24th accused is the son of Datu 11 

Agbimuddin and there is no evidence that he is the son of Datu 12 

Agbimuddin. The prosecution did not call Murbasir Bn Datu to 13 

testify that he bought the phone number and gave it to the 24th 14 

accused to use it or that the 24th accused was the user of this 15 

phone number. The 24th accused had denied that he had used 16 

this phone number. As stated, this phone was not recovered nor 17 

produced in court and PW141 had testified that he did not see the 18 

22nd accused throwing the two phones out of the Viva.    19 

45.19. On the evidence adduced, there were some doubts rasied that the 20 

24th accused had used this phone number or that he had contacts 21 

with and spoke with Datu Agbimuddin or with Datu Piah or that 22 

he had knowingly gave support to the terrorist group. 23 

45.20. On the totality of the evidence adduced and for the reasons 24 

given, the 24th accused has rasied a reasonable doubt on the 25 
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prosecution’s case against him. The prosecution had failed to 1 

establish beyond reasonable doubt its case against the 24th 2 

accused under s.121 or s.130KA or s.130J (1)(a) of the Penal 3 

Code. The 24th accused is acquitted and discharged and to be 4 

referred to the Immigration Department to be deported.    5 

46. Defence of 26th accused 6 

46.1. The 26th accused (DW3) was charged under s.130K of the Penal 7 

Code, as re-amended, for harbouring a person knowing or having 8 

reasons to believe that such person was a member of a terrorist 9 

group. I have ruled that the prosecution had made out a prima 10 

facie case against her and directed her to enter defence to the 11 

charge. She chose to testify under oath.  12 

46.2. She testified that her parents are Suluk and came from Talipao, 13 

Sulu.  She was born at Tanah Merah, Tanjung Batu Laut, Kota 14 

Marudu, Sabah.  She is married and moved with her husband to 15 

stay in Kg. Sri Melor.  They have been there for 35 years.  16 

46.3. She said she is a cousin of the 20th accused.  Whenever the 20th 17 

accused and his wife came to Sabah, they would visit or stay with 18 

her.  19 

46.4. She said on 1.3.2013 her husband received a call from the 20th 20 

accused saying they wanted to come to stay with them.  When 21 

they arrived they explained that there was a skirmish between 22 

Datu Agbimuddin and the security forces at Kg. Tanduo and they 23 

wanted to go back to the Philippines. They were afraid that they 24 

might be arrested because they were related to Datu Agbimuddin. 25 
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She said the 20th accused asked her husband to look for a boat 1 

for them to return.  In the meanwhile they would stay with them 2 

until they found the boat.  3 

46.5. She said on 22.3.2013, after morning prayers, the 20th accused 4 

and his wife left the house looking for toilet because there was no 5 

toilet in the house whereas her husband left the house looking for 6 

the transportation.  At about 7.00 a.m. the police came to her 7 

house looking for the 20th accused and his wife.  She said the 8 

police told her that they knew of their location based on his phone 9 

signal.  She said she told the police that they had left earlier but 10 

the police did not believe her. They slapped her cheeks and 11 

mouth and she was bleeding. This allegation was not put to the 12 

prosecution’s witnesses in particular PW62, PW93 and PW95 13 

when they were in the witness stand.  She said she cried and her 14 

daughter was screaming and crying because she was frightened.   15 

46.6. She said the police searched her house but did not find any 16 

weapons. They took six handphones but they were broken and 17 

which were used as toys by her daughter.  I have dealt with these 18 

phones above.  19 

46.7. The 26th accused said that she and her husband registered a 20 

prepaid phone line 017-8767371 under her name with Maxis.  She 21 

said this was the only number they had which she shared with her 22 

husband.  She said she was not familiar with the phone number 23 

013-6067588.  She did not use this phone number and did not 24 

talk on this phone.  She said she did not know of and did not use 25 
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the name of Aida or Inyang.  She said she was only called or 1 

known as Norhaidah or Nor.  2 

46.8. She testified that the 20th accused was not a terrorist.  She said in 3 

fact the Malaysian Government looked for him and sought his 4 

assistance to go to Kg. Tanduo to negotiate with Raja Muda 5 

Agbimuddin.  6 

46.9. As stated above, the 26th accused was on the list of suspects 7 

whose phone numbers were to be intercepted by the SB. One 8 

phone number 013-6067588 was believed to be used by her. She 9 

testified that she and her husband had registered and used only 10 

the phone number 017-8767371 with Maxis. She denied 11 

knowledge or had used the phone number 013-6067588. She also 12 

denied being known as Inyang.   13 

46.10. Although she had denied these, as stated above, the evidence 14 

showed that the SB had carried out interceptions on this phone 15 

number 013-6067588 and had traced the signal of this phone 16 

number. On 21.3.2013 at 5.28 a.m. (Item 1 of P480B), SBM 17 

intercepted a call on this phone number and identified the caller 18 

as Inyang who introduced herself as Makcik Inyang and told the 19 

receiver that Kina could not go to school on that day because of a 20 

fever and she wanted to bring Kina to hospital on that morning. 21 

PW50 had testified that he had traced the signal of this phone 22 

number near to Semporna Hospital where he saw her with a little 23 

girl. He followed them to a house at Kg. Seri Melor, Bugaya, 24 

Semporna. The next day, on 22.3.2013, she was arrested in the 25 
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said house. During the arrest her daughter was in the house. 1 

These facts had been proven.  2 

46.11. In one phone conversation between her and the 20th accused, he 3 

told her to contact Rasid. When she contacted Rasid (see Item 3 4 

of P480C), he told her to be careful because the police would 5 

enter. Based on the evidence and surrounding circumstances, this 6 

referred to the intended arrests of the 26th and 20th accused. This 7 

conversation was one day before their arrests. 8 

46.12. The fact of the phone interceptions, the phone conversations and 9 

her arrest, which had been established, had contradicted the 10 

testimony of the 26th accused that she did not have nor used this 11 

phone number or that she was not known as Inyang. These 12 

raised doubts on her credibility and the truths of her testimony. 13 

Therefore her explanations could not probably be true. She also 14 

did not cast any doubt on the case of the prosecution made 15 

against her. 16 

46.13. Although she said the 20th accused was not a terrorist and that 17 

the government had asked his assistance to negotiate with Datu 18 

Agbimuddin, it was not in dispute that she was the cousin of the 19 

20th accused. She was also related to Datu Agbimuddin. After the 20 

skirmishes in Kg. Tanduo, the 20th accused and his wife left the 21 

house of Hajjah Asma to stay with her to avoid arrest. 22 

46.14. Based on their close family relationship, she knew or likely knew 23 

that the 20th accused was the Chief of Staff of the RSF of the 24 

Sultanate of Sulu and North Borneo. She knew the armed 25 
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intruders from the RSF led by Datu Agbimuddin had occupied Kg. 1 

Tanduo to claim Sabah by force. She knew that there had been 2 

skirmishes between the armed intruders led by Datu Agbimuddin 3 

and the police which resulted in casualties. Based on the evidence 4 

adduced the 20th accused was involved in the preparation of and 5 

in waging war against the King. She knew or likely knew that the 6 

20th accused was involved. She knew that he was being sought by 7 

the police. 8 

46.15. The 26th accused had a Malaysian IC. Instead of giving 9 

information or lodging a report to the police on a person whom 10 

she knew who was sought by the police, she provided shelter and 11 

harboured him as such. I have ruled that the RSF of the Sultanate 12 

of Sulu and North Borneo was and is a terrorist group and that 13 

the 20th accused is a member of that terrorist group.  14 

46.16. On the totality of the evidence adduced, the prosecution had 15 

established beyond reasonable doubt of the guilt of the 26th 16 

accused that she had harboured the 20th accused knowing that he 17 

was a member of the terrorist group. For the reasons given, I 18 

found her guilty and convicted her under the charge as re-19 

amended under s.130K of the Penal Code.   20 

    21 

 22 

 23 

 24 
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47. Sentencing 1 

 2 

47.1. At the end of the trial, nine of the accused persons namely the 3 

1st, 4th, 10th, 13th, 15th, 16th, 18th, 19th and 20th were convicted for 4 

an offence under s.121 of the Penal Code. This section provides 5 

that whoever wages war against the King or attempts to wage 6 

such war or abets the waging of such war shall be punished with 7 

death, or imprisonment for life, and if not sentenced to death 8 

shall also be liable to fine. 9 

47.2. Fourteen of the accused namely the 1st, 2nd, 3rd, 4th, 6th, 10th, 13th, 10 

14th, 15th, 16th, 17th, 18th, 19th and 20th were convicted for an 11 

offence under s.130KA of the Penal Code which provides that 12 

whoever is a member of a terrorist group shall be punished with 13 

imprisonment which may extend to imprisonment for life and shall 14 

also be liable to a fine. 15 

47.3. The 26th accused was convicted for an offence under s.130K of 16 

the Penal Code which provides that whoever harbours, or 17 

prevents, hinders or interferes with the arrest of any person 18 

knowing or having reason to believe that such person is a 19 

member of a terrorist group shall be punished with imprisonment 20 

for life, and shall also be liable to fine; or with imprisonment for a 21 

term which may extend to twenty years, or with fine. 22 

47.4. The 27th accused was convicted for an offence under s.130G(c) of 23 

the Penal Code which provides that whoever knowingly solicits 24 

property for the benefit of a terrorist group or for the commission 25 
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of a terrorist act shall be punished with imprisonment for a term 1 

which may extend to thirty years, and shall also be liable to fine. 2 

47.5. The 28th accused was convicted for an offence under s.130J(1)(a) 3 

of the Penal Code which provides that whoever knowingly and in 4 

any manner solicits support for, or gives support to any terrorist 5 

group shall be punished with imprisonment for life or 6 

imprisonment for a term not exceeding thirty years, or with fine, 7 

and shall also be liable to forfeiture of any property used or 8 

intended to be used in connection with the commission of the 9 

offence.    10 

47.6. There have been some debates that the death penalty should be 11 

abolished because it is cruel, degrading to human dignity and 12 

ineffective as deterrence in preventing serious crimes in the 13 

country. During the proceedings counsel did not contend or 14 

submit that the death penalty is unconstitutional.  15 

47.7. It has been held that capital punishment is not unconstitutional 16 

per se. Judges in their judicial capacities are in no way concerned 17 

with the arguments for or against capital punishment although 18 

there have been some debates on this. Capital punishment is a 19 

matter for Parliament. It is not for judges to adjudicate upon its 20 

wisdom, appropriateness or necessity if the law prescribing it is 21 

validly made: Public Prosecutor v Lau Kee Hoo [1983] 1 22 

MLJ 157. This has also been held in Gregg v Georgia, (1976) 23 

428 U.S. 153 that it is not inherently unconstitutional. The 24 

Parliament has yet to abolish the death penalty under s.121 of the 25 

Penal Code.  26 
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47.8. In PP v Lau Kee Hoo’s case, the death penalty prescribed therein 1 

was mandatory. In this case, reading s.121 of the Penal Code, the 2 

death penalty prescribed is not mandatory. A person convicted 3 

under this section may be imposed with the death penalty or 4 

imprisonment for life. The sentence to be passed must be 5 

according to law and not arbitrarily. 6 

47.9. The phrase ‘pass sentence according to law’ in s.183 of CPC 7 

means that the sentence imposed must not only be within the 8 

ambit of the punishable section but also be assessed and passed 9 

in accordance with established judicial principles: see PP v Loo 10 

Choon Fatt [1976] 2 MLJ 256; Public Prosecutor v Tia Ah 11 

Leng [2000] 5 MLJ 401. 12 

47.10. These include among others the facts, circumstances, the role 13 

and involvement of the accused in the commission of the offence, 14 

the seriousness or gravity of the offence, severity of sentence 15 

prescribed under the law, regards to public interest, aggravating 16 

factors, mitigating factors, retribution, deterrence and prevention 17 

in determining the measure of the sentence to be imposed, the 18 

trend of sentencing, the age, background, antecedents, and 19 

mitigations made on behalf of the person convicted.  20 

47.11. Although seven of the accused had subsequently pleaded guilty to 21 

an offence under s.130KA, one had pleaded guilty to an offence 22 

under s130G(c) and one to an offence under s.130J(1)(a) of the 23 

Penal Code, a plea of guilt should not be taken to automatically 24 

entitle an accused to a reduction in the sentence: see PP v 25 

Karthiselvam Vengatan [2009] 4 CLJ 632. In this case these 26 
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accused only decided to plead guilty after the court has ruled that 1 

the prosecution had made out a prima facie case on the charge as 2 

amended against them.  3 

47.12. Although it was submitted that they were first offenders, the court 4 

could not accept that as a mitigating factor because it is unlikely 5 

that these accused would commit the same offence.   6 

47.13. These sentencing principles and the factors referred to above 7 

shall apply to all the accused in this trial. I have set out the facts, 8 

circumstances, the role and involvement of each accused and the 9 

grounds why they were found guilty and convicted as such in my 10 

judgment and do not intend to repeat them here unless where 11 

necessary. I have referred to and considered the mitigations and 12 

submissions made on their behalves. These mitigations and 13 

submissions must be put in perspective in the light of my findings.  14 

47.14. In respect of the sentence to be passed under s.121 of the Penal 15 

Code, the prosecution submitted that these accused should be 16 

imposed the death penalty because this is the first case where the 17 

sovereignty of the country has been intruded by foreigners and a 18 

lenient sentence will undermine and compromise the sovereignty 19 

of the country. It submitted that the intrusion and fatalities 20 

caused had badly affected the lives of the people residing in Kg. 21 

Tanduo and the lives of the families of the victims who were 22 

killed.  It was submitted that the court should set a benchmark or 23 

precedent to deter future intrusion or challenge to the sovereignty 24 

of the country. 25 
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47.15. I refer to the Indian Supreme Court’s case of Machhi Singh v 1 

State of Punjab 1983 AIR 957 where it ruled that “Life 2 

imprisonment is the rule and death sentence is an exception. In 3 

other words death sentence must be imposed only when life 4 

imprisonment appears to be an altogether inadequate punishment 5 

having regard to the relevant circumstances of the crime, and 6 

provided and only provided, the option to impose sentence of 7 

imprisonment for life cannot be conscientiously exercised having 8 

regard to the nature and circumstances of the crime and all the 9 

relevant circumstances.” It went on to say that the extreme 10 

penalty of death need not be inflicted except in gravest cases of 11 

extreme culpability.  12 

47.16. In Amin’s case (supra), three of the accused were sentenced to 13 

death because they were the leaders and masterminds of the Al-14 

Ma’unah group which waged war against the King under s.121 of 15 

the Penal Code. These three accused also led and were involved 16 

in the attack and exchange of fire with members of the security 17 

forces and tortured four persons, two of whom were later brutally 18 

killed at Bukit Jenalik. The other accused persons in that case who 19 

were also convicted for the offence under s.121 of the Penal Code 20 

were sentenced to life imprisonment. They were not the 21 

masterminds but only followers. The learned trial judge (as he 22 

then was) said that in exercising his discretionary powers, it was 23 

the only choice of sentence that he could pass on them under 24 

s.121.  25 
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47.17. On appeal, the Federal Court overturned the life imprisonment 1 

imposed on the 5th accused in that case because he had shot 2 

Trooper Matthew in cold blood and his disregard for human life: 3 

see [2003] 4 MLJ 129.  4 

47.18. In this case, similarly, it is an onerous task in exercising its 5 

discretion in passing sentence under s.121 of the Penal Code.   6 

Although the 20th accused is the Chief of Staff of the RSF whereas 7 

the 15th, 16th, 18th and 19th accused are the Panglima of the RSF 8 

of the Sultanate of Sulu and North Borneo and that some of the 9 

other accused had occupied Kg. Tanduo to claim Sabah by force 10 

and they had waged war against the King, on the evidence 11 

adduced, the key persons in the intrusion were Datu Agbimuddin, 12 

Hj. Musa and Herman who actively recruited the members to 13 

come to claim Sabah by force and in waging war against the King.  14 

47.19. There was no evidence that any of these accused were personally 15 

involved in the skirmishes or had pulled the trigger in the 16 

exchanges of fire with the security forces which resulted in 17 

casualties in Kg. Tanduo or in Kg. Simunul.  18 

47.20. There was no evidence that any of them had killed the police and 19 

army personnel who were killed during the skirmishes. There was 20 

no evidence that they had done so in cold blood.  There was no 21 

evidence that they had personally injured the personnel who were 22 

injured during the skirmishes. 23 

47.21. In passing sentence I have taken into consideration the 24 

sentencing principles, the facts and circumstances of the case, 25 
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their role and involvement, the penalty prescribed and their 1 

mitigations. I bear in mind that the victims had suffered and badly 2 

affected by the intrusion. I also bear in mind that the prosecution 3 

chose not to call them to give their victims’ impact statements in 4 

this case. 5 

47.22. In my view, the sentence of life imprisonment is adequate based 6 

on the facts and circumstances of this case, in particular on their 7 

role and involvement, and bearing in mind that they will be in 8 

prison for the rest of their life. This should send a strong message 9 

to others not to commit a similar offence.   10 

47.23. For the reasons I have given, I sentenced the 1st, 4th, 10th, 13th, 11 

15th, 16th 18th 19th and 20th accused each to life imprisonment 12 

under s.121 of the Penal Code.     13 

47.24. In s.45 of the Penal Code, the word “life” denotes the life of a 14 

human being, unless the contrary appears from the context. 15 

S.130B of the Penal Code defines “imprisonment for life” means 16 

(subject to the provisions of any written law conferring power to 17 

grant pardons, reprieves or respites or suspension or remission of 18 

punishments) imprisonment until the death of the person on 19 

whom the sentence is imposed. 20 

47.25. It has been held that a sentence of ‘imprisonment for life’ 21 

imposed means imprisonment for the duration of the whole life of 22 

the convict: see Philip Lau Chee Heng v Public Prosecutor 23 

[1988] 3 MLJ 107; Tan Chee Kern v PP [2004] 2 CLJ 482.  24 
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47.26. In respect of the penalty prescribed under s.130KA of the Penal 1 

Code, both the prosecution and defence have previously referred 2 

to several authorities on sentencing including the case of Public 3 

Prosecutor v Yazid bin Sufaat & Ors (unreported) and 4 

Hassan’s case (supra) where both accused were sentenced to 5 

a maximum of seven years imprisonment for an offence under 6 

s.130M of the Penal Code.  7 

47.27. Section 130KA states that a person convicted shall be punished 8 

with imprisonment for a term which may extend to imprisonment 9 

for life. It was submitted that it is not mandatory to impose a 10 

imprisonment for life because it specifically provides that the term 11 

‘may extend to imprisonment for life’, meaning from one day to 12 

life imprisonment, at the discretion of the court.  13 

47.28. It was submitted that comparing the penalties prescribed for 14 

various terrorism offences, the penalty for being a member of a 15 

terrorist group is the least heavy penalty prescribed. Counsel 16 

referred to s.102.3 of the Australian Criminal Code Act 1995 which 17 

prescribes a penalty of imprisonment for 10 years. 18 

47.29. Counsel submitted that the usual penalty imposed in India for 19 

such an offence ranges from five to seven years depending on the 20 

facts of the case and cited Abdul Baki Mandal v State 21 

CRL.A.No.520/2009 in the High Court of Delhi at New Delhi 22 

where the accused was sentenced to seven years imprisonment 23 

and a fine of Rs1,000 under s.20 of the Unlawful Activity 24 

(Prevention) Act of India for being a member of a terrorist gang 25 

or organisation. In Sri Indra Das v State of Assam [2011] 4 26 
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LRC 218, the accused in that case was sentenced to five years 1 

and a fine of Rs2,000 for a similar offence under s.3(5) of TADA 2 

of India but on appeal the conviction was set aside.   3 

47.30. Counsel for the defence also referred to PP lwn. Ummi Kalsom 4 

Bahak [2015] 7 CLJ 503; PP lwn. Mohd Rosmadi Che Daud 5 

(unreported) and PP lwn. Mohd Syafrein Rashid 6 

(unreported) where each of the accused in those cases were 7 

sentenced to two years imprisonment for an offence under 8 

s.130J(1)(a) read together with s.511 of the Penal Code and 9 

submitted that therefore the sentences for terrorism offences 10 

should be between 2 to 7 years. These three cases should be 11 

read based on the facts of the case. The three accused in those 12 

cases were attempting to leave the country to join and support 13 

the IS in Syria.    14 

47.31. Terrorism is now a world-wide problem where many innocent and 15 

peace-loving citizens have been killed or injured or traumatized 16 

due to terrorism. In the case of PP v Muamar Gadaffi 17 

(unreported), the accused pleaded guilty to an offence under 18 

s.130F(c) of the Penal Code for providing training for militant 19 

activities with the intention of promoting terrorist activities and 20 

was sentenced to five years imprisonment. On appeal, the Court 21 

of Appeal increased the sentence to fifteen years imprisonment: 22 

see W-05(H)-87-02/2016. 23 

47.32. Counsel submitted that the 2nd, 3rd, 6th and 14th accused should be 24 

treated differently because they were not charged under s.121 of 25 

the Penal Code and that the court should take note of their 26 
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different roles in the intrusion. The 2nd, 3rd and 14th accused were 1 

arrested around Kg. Tanduo. They pleaded guilty after they were 2 

called to make their defence whereas the 6th accused continued to 3 

maintain his innocence.  4 

47.33. Counsel for the 17th accused submitted that he was never and not 5 

an active member of the RSF and had disassociated himself from 6 

the RSF and their activities. He continued to maintain his 7 

innocence to the charge under s.130KA of the Penal Code.  8 

47.34. In sentencing the accused under s.130KA of the Penal Code, I 9 

have taken into consideration the sentencing principles, their role, 10 

involvement and their mitigations. Based on the case authorities 11 

cited, I sentenced the 1st, 2nd, 3rd, 4th, 10th, 13th and 14th accused 12 

each to 13 years imprisonment. I sentenced the 6th and 17th 13 

accused each to 15 years imprisonment. I sentenced the 15th, 14 

16th, 18th, 19th and 20th accused each to 18 years imprisonment.  15 

47.35. The sentences imposed on these accused is to run from the date 16 

of their arrest and to run concurrently with the life imprisonment 17 

imposed on those who have been convicted and sentenced under 18 

s.121 of the Penal Code. 19 

47.36. In respect of the sentence against the 26th accused under s.130K 20 

of the Penal Code, I have also taken into consideration the 21 

sentencing principles, the penalty prescribed, the role and 22 

involvement of this accused and the mitigations made on her 23 

behalf. I have considered that for the past 30 years or so that she 24 

has lived in Sabah, the 26th accused has not been a threat to the 25 
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security of the country and the prosecution has not referred to 1 

any previous conviction against her. I take note that she had 2 

sheltered the 20th accused due to family connection and family 3 

loyalty. That might be foolhardy. 4 

47.37. Notwithstanding that and for the reasons that I have given, I 5 

sentenced her to ten years imprisonment from the date of her 6 

arrest. 7 

47.38. In respect of the sentence against the 27th accused under 8 

s.130G(c) of the Penal Code, I have also taken into consideration 9 

the sentencing principles, the penalty prescribed, his role and 10 

involvement and the mitigations made on his behalf.  11 

47.39. Counsel has referred to PP v Mohd Anwar Azmi & Ors 12 

(unreported) where the four accused in that case were sentenced 13 

20 years and 25 years under s. 130G of the Penal Code. In that 14 

newspaper reporting it was not stated whether they were charged 15 

under s.130G (a), (b) or (c). In PP v Muhamad Fauzi bin 16 

Misrak & Anor (W-05(H)-83-02/2016), the accused were 17 

sentenced to three years under s.130G(c). On appeal the Court of 18 

Appeal increased the sentence to fifteen years imprisonment.  19 

47.40. In this case the 27th accused had pleaded guilty to the altered 20 

charge under s.130G (c) of the Penal Code that he solicited 21 

money for the benefit of a terrorist group. Based on the 22 

sentencing trend in terrorism cases in this country, I sentenced 23 

him to fifteen years imprisonment from the date of his arrest.  24 
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47.41. In passing the sentence against the 28th accused under 1 

s.130J(1)(a) of the Penal Code, I have considered the sentencing 2 

principles, the facts and circumstances of the case, the role and 3 

involvement of this accused, the penalty prescribed and his 4 

mitigations. I sentenced him to fifteen years imprisonment from 5 

the date of his arrest.         6 

 7 

Dated: 25th July 2016  8 

 9 

                                                                                          - SIGNED - 10 

STEPHEN CHUNG HIAN GUAN  11 

High Court Judge 12 

Kota Kinabalu 13 

 14 

For Prosecution:    Abdul Gani Patail (Attorney General) 15 

together with Abdul Wahab bin 16 

Mohamed, Ishak bin Mohd Yusof, 17 

Mohd Dusuki bin Mokhtar, Jamill bin 18 

Aripin, Cheng Heng Kher, Anati binti 19 

Kisahi, Nordiyanasari binti Omar & 20 

Muhammad Fadzlan bin Mohd Noor 21 

(all Deputy Public Prosecutors) 22 

Attorney General Chambers, 23 

Putrajaya 24 
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Counsel for 1st, 2nd, 3rd,  3 

4th, 5th, 6th, 7th, 8th, 9th, 10th, 11th,  4 

12th, 13th, 14th, 15th, 16th, 18th,  5 

19th, 20th, 21st, 22nd, 23rd, 24th,  6 

25th,26th, 29th and 30th  accused:  N. Sivananthan together  with  7 

James Tsai, Stella Simon, Majnah 8 

Abdillah, Zaleha Mohd Yusof Pan, 9 

Zakaria Ahmad Kreah & Teressa 10 

Sirri 11 

       Messrs. Sivananthan Advocates  12 

 13 

Counsel for 17th accused:   Abdul Ghani bin Zelika 14 

       Messrs. Johari, Zelika & Amin 15 

 16 

Counsel for 27th accused:   Putli Noor Asikin Datuk Gulam 17 

       Messrs. Sikin & Salim 18 

 19 

Counsel for 28th accused: Ram Singh together with Kamarudin 20 

bin Mohmad Chinki, Lo Yun Sin & 21 

Timothy Daut 22 

       Messrs. Ram Singh & Co 23 

 24 

 25 

 26 

 27 

 28 

 29 


