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JUDGMENT OF THE COURT
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[1] The amended charge levelled against the first appellant in Rayuan Jenayah No. B-05-104-04/2013
is as follows:

“Bahawa kamu pada 5hb. Mei 2011, jam lebih kurang 11.30 pagi bertempat di Tingkat 1, Balai
Ketibaan Antarabangsa LCCT, di dalam Daerah Sepang, di dalam Negeri Selangor Darul Ehsan,
telah didapati memperedarkan dadah berbahaya iaitu methamphetamine seberat 1497.9 gram,
dan oleh yang demikian kamu telah *3 melakukan satu kesalahan di bawah s.39B(1)(a), Akta
Dadah Berbahaya, 1952, yang boleh dihukum di bawah s.39B(2) Akta yang sama”.

Meanwhile the amended charge against the second appellant in Rayuan Jenayah No.
B-05-105-04-2013 reads —

“Bahawa kamu pada 5 Mei 2011, jam lebih kurang 11.30 pagi bertempat di Tingkat 1, Balai
Ketibaan Antarabangsa LCCT, di dalam Daerah Sepang, di dalam Negeri Selangor Darul Ehsan,
telah didapati memperedarkan dadah berbahaya iaitu methamphetamine seberat 1489.8 gram,
dan oleh yang demikian kamu telah melakukan satu kesalahan di bawah s.39b(1)(a) Akta Dadah
Berbahaya, 1952, yang boleh dihukum di bawah s.39B(2) Akta yang sama”.

[2] In the court below, the 2 cases were jointly tried. At the end of the prosecution's case, the learned
trial judge found a prime facie case against the appellants and both were ordered to enter their
defence. The appellants opted to give their evidence under oath.

[3] At end of the defence case, the learned trial judge found that the appellants had failed to raise any
reasonable doubt against the prosecution's case and had neither rebutted the statutory presumption
under s.37(da) of the Dangerous Drugs Act, 1952 (herein after referred to as the “Act”) invoked
against both of them. The appellants were thus convicted of the charges proferred and sentenced to
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death. *4

Hence these appeals before us in respect of their convictions and sentences. We heard the appeals
and after due consideration of the issues raised, we dismissed the same. We now give our reasons.

[4] The Prosecution's Case In Brief

(a) On 5.5.2011, at about 11.30 a.m. SP-4 (Detective Inspector Che Halim B. Ahmad) and his
team were on duty at the Baggage Claim Area, 1st. Floor, Arrival Hall, LCCT, conducting
inspection and observation on all in-bound passengers. SP-5 (Detective W/Corporal Suhaimi
binti Nik Hassan) was with him. Both were attached to the Narcotic Branch, PDRM, LCCT.

(b) During the observation, SP-4 noticed the appellants behaving suspiciously. SP-4
approached the appellants, identified himself as a police officer and requested their passports.
The appellants gave their passports to SP-4.

(c) After checking their passports, SP-4 brought both the appellants to the examination room,
also located on 1st. Floor of LCCT. SP-4 then conducted a search on the bags each of the
appellants were carrying but found no incriminating items therein. *5

(d) SP-4 then requested SP-5 to conduct a body search on both appellants while he himself
left the room and waited outside by the door of the room.

(e) Upon searching the persons of both the appellants, SP-5 discovered a girdle (bengkung)
strapped/worn at the waist of each of the appellants. SP-5 then ordered the appellants to
remove the girdles worn by each of them and placed them on the table. The girdle worn by
the first appellant is exhibit P-43 and the one worn by the second appellant is exhibit P-53.

(f) SP-5 then called SP-4 in and informed SP-4 of the 2 girdles discovered from the persons of
the appellants.

(g) Upon entering, SP-4 noticed that the 2 girdles were already placed on the table. Each
girdles have 5 pockets of which 4 were inflated and stitched. SP-4 next made an incision on
the 4 stitched inflated pockets of exhibit P-43 and discovered that each individual pockets
contained translucent (lutsinar) plastic packets loaded with substance suspected to be drugs.
The same substance wrapped in *6 similar fashion was recovered from the 4 pockets of the
girdle marked P-53.

(h) The appellants were next brought to IPD Sepang where the first appellant with the girdle
seized from her were handed to the investigating officer, SP-6 (Insp. Eddy Amin b. Hussin
Ala) and the second appellant with the girdle seized from her were handed to a different
investigating officer, SP-7 (W/Insp. Haryati Binti Zahruddin).

(i) The first appellant was charged with trafficking 1497.9 grammes of methamphetamine
whilst the second appellant was charged with trafficking 1489.8 grammes of
methamphetamine.

(j) The prosecution relied on the statutory presumption under s.37(da) of the Act to prove
trafficking.

*7

[5] The Case For The Defence In Brief
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(a) Both appellants came from Iran. The second appellant, a married woman, is the younger
sister of the first appellant. *7

(b) This is the first appellant's second visit to Malaysia. Her first visit was on March 2011,
about 2 months before their present arrest on 5.5.2011.

(c) The first appellant is a photographer and had wanted to buy a camera on this present visit
because on her first visit, she found out that the price of cameras in Malaysia was cheaper
than in Iran. She brought the second appellant on this trip and had intended to stay in
Malaysia for 7 days. Her hotel reservation is exhibit P-41.

(d) The first appellant testified that she had checked in their sole luggage under the second
appellant's name as stated in exhibit D-66 (baggage claim tag). The last time both appellants
saw the luggage was when the police put the luggage in the car boot.

(e) On board the flight to Malaysia, while searching for her seat, the first appellant testified
that she saw her friend's husband, one Mehdi Asgari. He approached her and enquired about
her seat number and asked whether he could sit next to her. She refused *8 as he was the
husband of her friend and felt that it was not morally proper to do so.

(f) Upon arrival in Malaysia, the first appellant found Mehdi Asgari standing in front of her at
the Immigration Counter. A barrage of questions were thrown at her which she refused to
answer.

(g) After the Immigration check-point, Mehdi Asgari again approached both of them and had
persistently followed them to the baggage claim area and tried to squeeze himself between
the first and second appellant. It was then that the 2 police officers approached them and
asked for their passports.

(h) All 3 of them were then brought to a room. Both appellants had not collected their luggage
but Mehdi Asgari had 1 bag pack with him. When Mehdi was frisked, both appellants were
taken to another room by a female police officer. They were frisked one by one and nothing
incriminating was found. *9

(i) The female police officer then brought them back to the first room. Here the male police
officer checked Mehdi Asgari's bag and found 2 girdles from it. The male police officer then
put the 2 girdles on the table in the room.

(j) The said male officer then left the room together with Mehdi Asgari. Minutes later, both
came back inside the room. Then the said male officer handed over a passport to Mehdi
Asgari. Thereafter Mehdi Asgari took his bag and left the room. The 2 girdles were left on the
table.

(k) After Mehdi Asgari was gone, the 2 police officers asked both appellants whose girdles are
those. Both the appellants answered that they did not know anything about the girdles.

(l) Both appellants were then taken to the police station. A few days later they gave their
caution statements to the police (marked as exhibits D-57 and D-58 respectively).

(m) Both appellants gave an almost identical version of their defence. Both also gave an
almost identical information to the police in their respective caution statements.
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*10

The Appeal Before Us

[6] Learned counsel submitted that the learned trial judge did not adequately consider the defence
posited by both appellants on account that —

(a) No photographs of both the appellants wearing the girdles were taken;

(b) No DNA of both the appellants were found on the 2 girdles;

(c) No explaination pertaining to the missing luggage; and

(d) Existence of Mehdi Asgari not properly investigated and has created a lacuna in the
prosecution's case.

Our Decision

No photographs

[7] As regards to the photographs, it is in evidence that not a single photograph was produced to
show the position or location of the drugs recovered from the girdles worn by both appellants. Hence
it is the submission of learned counsel that without those photographs there is no evidence which
could show the exact position or location of the drugs *11 found. This is especially important because
no one except SP-5 saw both appellants wearing the girdles.

[8] In our view the absence of such photographs should not be given an exaggerated importance. It is
merely of corroborative value. If such photographs are taken it would obviously strengthened the
prosecution's case. However its non-availability is no ground to signal the demise of the prosecution's
case when the hard evidence adduced by the prosecution witness(es) is beyond reproach. Herein the
evidence of SP-5 is uncontroverted. Her credibility was never an issue. She saw each of the
appellants wearing a girdle. She ordered the appellants to remove the girdles and she ordered them
to place the same on the table in the examination room. Next she summoned SP-4 into the room.
SP-4 confirmed seeing the 2 girdles placed on the table. SP-5 identified the 2 girdles worn by the
appellants in court. The learned judge found her to be a credible witness and accepted her testimony
without more. Upon the cold print before us, we found no reason to depart and conclude otherwise.

[9] Additionally we found no basis whatsoever to sustain learned counsel's submission that SP-4 in
his testimony had stated that photographs of both the appellants wearing the girdles were indeed *12
taken, but the same were not produced in court. We have perused through the evidence of SP-4 and
concluded that what he had actually said was that it was the business of the investigating officer (I.O)
to take the photographs of the appellants (see p.81 of Jld. 1, Rekod Rayuan). We are of the view that
whether the I.O did indeed take the photographs of the appellants wearing the girdles or not is for the
I.O himself to answer. Now, both the I.Os (SP-6 and SP-7) testified that no photographs of the
appellants wearing the girdles were taken. Hence this should be the end of the matter.

No DNA

[10] Both the I.Os confirmed that no DNA profiles of either of the appellants were found on the 2
girdles. Learned counsel thus posited the question how could it be possibly so when the appellants
were alleged to have been wearing the said girdles and they were arrested as soon as they have
landed after a 7 hour direct flight from Tehran? In such event there is a clear doubt as to whether they
were in fact wearing the girdles as alleged. *13

[11] Again in our view the evidential status of such evidence is merely of corroborative value. Where
the identity of the wrongdoer is in question or required to be proved, the DNA evidence would be of
great significance and immensely valuable. However, in the present appeals the appellants were
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caught red handed with the incriminating exhibits in the girdles strapped around their waists. There
can be no better evidence to incriminate the appellants with the offence of trafficking in the said drugs
other than this hard, physical evidence. DNA evidence on the 2 girdles therefore assumes less
significance or little value. Its absence is not enough to preclude that the appellants were not wearing
the girdles unless of course the testimony of SP-5 is wholly discredited.

The Missing Luggage

[12] Learned counsel submitted that the luggage indeed exist because there is a baggage claim tag
(exhibit D-56) in the second appellant's name which proves its existence. Additionally SP-5 states that
there was such a luggage and it was put in the boot of the car bringing the appellants to IPD Sepang
although SP-4 stated that no luggage and clothes were seized from the appellants at the time of
arrest. During the trial this luggage was not produced. *14

[13] Learned counsel complained that the I.O had failed to investigate the whereabouts of the said
luggage and took issue that no explaination was given by the prosecution regarding the missing
luggage. Invariably this would affect the credibility of SP-4, the arresting officer.

[14] We could not fathom this line of submission as SP-4 had testified that both appellants were taken
to the examination room and subsequently arrested on account of the said drugs discovered in the
girdles worn by them before the appellants were able to retrieve their luggage. Hence in our view the
luggage is not an issue. What is in issue are the 2 girdles. The 2 girdles were produced in court and
both were identified by SP-5 as the same girdles worn by the appellants. SP-4 also identified the said
2 girdles as the same girdles he saw laying on the table (and later seized) when he went back into the
room after being summoned by SP-5. Both the I.Os (SP-6 and SP-7) also identified the 2 girdles
produced in court as the same girdles that were handed to them by SP-4. It seems to us that the
luggage does not fit and played no role in the unfolding scheme of events. Both the appellants neither
allude to the luggage in the narratives of the thrust of their defence.

[15] We are with learned counsel in so far that the said luggage indeed exist. However on account
that the drugs were not discovered from *15 inside the luggage, in our view its non-production in
court does not in any way add value to the prosecution case nor capable of bringing down the entire
stratum of the prosecution's case nor capable of eroding the creditworthiness of both SP-4 and SP-5.
Equally the failure by the prosecution to explain the missing luggage would assume little relevance on
account that the luggage was never a feature in their case against the appellants. Additionally the
defence of the appellants was all about Mehdi Asgari's role in the mess they are embroiled now. The
luggage was not alluded by them to fortify their defence nor was any connection established to link
the luggage with their defence or to link the same with Mehdi Asgari.

[16] The learned trial judge had indeed considered issues (a), (b) and (c) above raised by learned
counsel wherein she opined, at p.283, Jilid 3 RR:

“Those issues forwarded by counsel did not have the effect of detracting from the clear and
consistent versions of events put forward by SP-4 and SP-5. In the absence of any substantive
contradictions or inherent improbability in the evidence of police witnesses there appeared to be
no reason, at this prima facie stage to doubt that the evidence given by these witnesses was
credible…”

*16

We are on all fours with the learned judge and found no reason to interfere with her findings. The law
reserved this exclusive function as the primary business of the trial judge. She was equipped with the
audio visual advantage to make such findings of fact regarding to the credibility of the witness(es)
testifying before her.

Existence of Mehdi Asgari

[17] The gentleman “Mehdi Asgari” was featured prominently in the oral testimonies of both
appellants. The name “Mehdi” was also mentioned in their cautioned statements (exhibits D-57 and
D-58) and although they were recorded separately by 2 different officers, the 2 statements clearly
corroborated each other. The Flight Manifest, exhibit D-60, also listed the gentleman's name as a
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passenger on board the same flight with the appellants.

Premised upon the above, learned counsel submitted that Mehdi Asgari does exist and is not a
fictitious character. However this was not considered by the learned judge in her judgement. The
caution statements were not challenged by the prosecution and the information therein, in particular
the existence of Mehdi Asgari, were also not investigated by the I.Os. Again learned counsel
complained that this issue was equally not considered by the learned judge. *17

[18] We noted that the name “Mehdi Asgari” first appeared only when both appellants testified in
court. This is the common feature in their defence. In their caution statements, however, both
appellants only alluded to the name “Mehdi”. No where was Mehdi Asgari's name ever mentioned.
Hence if at all Mehdi Asgari is their acquaintance, in particular the first appellant's, it follows then that
they should not have had any difficulty in reciting, at this opportunity, the full name of the person who,
according to their testimonies, was constantly at their heels for reasons best known to the person.
Why can't they give the full name of the said person in their caution statements as they did in court?
This failure would assume great significance on account that their entire defence rested upon the
premise that the 2 girdles belonged to Mehdi Asgari. All the more so when the Flight Manifest
registered at least 5 other passengers carrying the name “Mehdi” or “Mahdi”.

[19] SP-6 explained that he did not investigate the information relating to Mehdi Asgari as evinced in
the first appellant's caution statement because he received the Flight Manifest only about 1 month
after the arrest of the first appellant. He agreed that Mehdi Asgari's name was listed in the Flight
Manifest but it did not interest him as this is a case of *18 direct possession on account that the
drugs were found on the person of the first appellant.

Meanwhile SP-7 said that she was aware of Mehdi Asgari's name listed in the Flight Manifest but
there were 5 other passengers bearing the name of Mehdi or Mahdi. As such she could not
investigate further as apart from the name, no other information and passport numbers were given.
There was also no information as to the whereabouts of Mehdi or Mahdi . Additionally this is a case of
direct possession as the drugs were found on the person of the second accused.

In all the circumstances of the case we found the explainations given by the I.Os to be reasonable.
Both were not expected to go around endlessly looking for “Mehdi” in the absence of further
particulars relevant to their investigation.

The appellants had the chance to state the full name of Mehdi but chose not to. By not stating Mehdi's
full name there is no justification for the appellants to now complain that there is a failure by the
prosecution *19 to thoroughly investigate the existence of Mehdi that can cause them any prejudice.

[20] Both appellants testified that they knew English but could not speak the language well. They
could understand the male police officer asking them in English whether they knew Mehdi and were
able to answer that they did not know Mehdi. Equally when asked about the girdles placed on the
table, they were able to answer that they did not know what the girdles were all about.

Now, both the appellants were brought and handed to the I.Os, SP-6 and SP-7, on the same day of
their arrest. However they did not register any protest to the I.Os in respect of their arrest and the
allegations that they were found to be in possession of the said drugs and trafficking the said drugs.
The meeting with the I.Os would provide them with the first golden opportunity to explain their version
of events, to deny the allegations of having the said drugs in their possession, the existence of Mehdi
Asgari and the alleged collusion between Mehdi Asgari and the said male police officer if at all that is
the truth. They shouldn't have any difficulty communicating with the I.Os as they could speak and
understand English, though not well enough. However, they *20 did none of these but waited almost
a week later to deny the same through their caution statements. In our view, there has been a belated
disclosure of the defence which suggested concoction.

[21] In our view, the issue before us is not about the existence of Mehdi Asgari but the role he played
in the offence presently levelled against both the appellants. SP-5 was adamantly consistent that only
these 2 appellants were stopped, had their passports examined and only the 2 appellants were
subsequently taken to the examination room and in the examination room only the 2 appellants were
subjected to a bodily physical search. There was no third person in the person of Mehdi Asgari being
stopped, taken, detained and searched in the examination room at any point of time. Her evidence
was uncontroverted.

SP-4's testimony was on all fours with the testimony of SP-5. He was equally consistent that he
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stopped, detained and brought only the 2 appellants to the examination room to be investigated.
There was no third person (Mehdi Asgari) at any point of time and place (particularly in the
examination room) either before or after the discovery of the drugs. *21

[22] Learned counsel drew our attention to p.87, Jld, 1, RR where during his cross-examination, SP-4
stated —

“S: Saya juga cadangkan untuk sebab-sebab tertentu En. Mehdi Asgari telah dibebaskan oleh
En. Halim selepas beliau ditahan? Setuju atau tidak?

J: Yang lelaki itu?

S: Ya, lelaki itu.

J: Setuju.”

Learned counsel thus submitted that SP-4 had acknowledged the presence of Mehdi Asgari.

However we took note of the following answers (during cross examination) by SP-4 when reference
was made to the appellants' caution statements, at p.88 of the same Jilid —

“S: Wujud Mehdi Asgari ini dinyatakan oleh kedua-dua tertuduh? Betul?

J: Dalam pernyataan mereka memang wujud tapi kami tidak tahu apa-apa, kami tangkap dua
orang sahaja, mereka berdua sahaja.”

At p.89 —

“S: Jadi saya cadangkan kepada En. Halim bahawa bengkong yang dijumpai dalam kes ini
sebenarnya tidak datang dari kedua-dua tertuduh tetapi dari Mehdi Asgari? *22

J: Saya tidak setuju sebab saya pun tidak tahu wujudnya Mehdi Asgari.”

The re-examination of SP-4, by the learned TPR, at p.92 of the same Jilid, reveals —

“S: Pada soalan peguambela tadi di mana kamu setuju atas sebab-sebab tertentu Mehdi Asgari,
iaitu lelaki yang dikatakan dalam bilik itu dibebaskan oleh kamu, kenapa kamu setuju dengan
soalan peguambela?

J: Sebab Mehdi itu tidak wujud. Bagi saya tidak wujud yang saya tangkap dua orang wanita
sahaja. Itu sahaja.

S: Kenapa kamu setuju bagi sebab-sebab tertentu Mehdi Asgari dilepaskan oleh kamu,
sedangkan kamu tidak tahan Mehdi?

J: Sebab masa pemeriksaan itu saya tangkap dua orang sahaja. Mehdi tiada pada masa itu.

S: Makna tiada orang nama Mehdi semasa kamu buat pemeriksaan?

J: Saya tangkap dua tangkapan itu sahaja. Saya tidak tahu Mehdi Asgari wujud di mana.

S: Dalam kata lain, kamu tidak bebaskan sesiapa yang bernama Mehdi?

J: Tidak ada.”

In our view SP-4 was quick to correct himself and it is quite normal to find a witness getting stuck in
such a situation as adverted to by learned counsel. It is only a minor discrepancy. The whole tenor
and body of his evidence suggested that he had stopped, detained, searched *23 and arrested only
the 2 appellants. He had sufficiently clarified the position as it then was in particular as regards to the
arrest and or presence of Mehdi Asgari at the material time. We could find no reason to disbelieve
SP-4 in the absence of inherent improbabilities or material contradictions in his testimony — see PP v
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Mohamed Ali (1962) 28 MLJ 258. On the same grounds we have equally no reason to disbelieve the
testimony of SP-5. In a nutshell Mehdi Asgari was nowhere at the scene at the material time nor
played any role in the discovery and seizure of the 2 girdles containing the said drugs.

[23] Having scrutinised the defence of both appellants, the learned judge found, at p.297 Jilid 3, RR
—

“Her whole evidence (second appellant's) apart from her name, profession, and marital status
they are curiously similar to that of her sister, the first accused. So was their caution statements,
they are so perfectly similar except between their caution statement and their oral testimonies in
court there were slight but conspicuous and uncannily identical mistakes made by both of them.
Normally with the consistent statements one would take it to be the truth but herein this instant
even their mistake they made is consistent which obviously so to speak let the cat out of the
bag”.

We were with her. Her finding was fully supported by the overwhelming evidence that both the
appellants were caught with the drugs on their persons, concealed in the girdles worn by each of
them. Their caution statements were duly considered by the learned judge but *24 on account that “
…..there are so perfectly similar except between their cautioned statement and their oral testimonies
in court there were a slight but conspicuous and uncannily identical mistakes by both of them…” the
same were rejected as it reveals its true colours i.e the whole exercise were mere concoctions.
Despite the challenged mounted by the defence in respect of the recovery of the girdles, the learned
judge had accepted the prosecution's narratives that the girdles were each worn by the appellants. As
reiterated earlier we found no compelling reason to merit our intervention.

[24] The defence of the appellants obviously is one of bare denial. It was incredible and highly
improbable for Mehdi Asgari whom was said to have wanted to befriend the appellants, particularly
the first appellant, meeting by chance on board a random flight, subsequently ended up framing the
appellants in concert with SP-4 and SP-5. Both the appellants had equally failed to provide a motive
or reason for SP-4 and SP-5 to testify adversely against both of them and implicating them in the
commission of a capital offence, bearing always that SP-4 and SP-5 and both the appellants were
total strangers. *25

[25] In the final analysis we were with the learned judge that upon the totality of the facts and
evidence adduced, the prosecution has proved mens rea possession of the said drugs and trafficking
of the same under s.37(da) of the DDA. The defence has not only failed to create a reasonable doubt
in respect of the said possession but has also failed to rebut the presumption applicable against them
under s.37(da) of the same. Henceforth we unanimously dismissed the appeals before us and
affirmed the convictions and sentences of the High Court.
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