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IN THE COURT OF APPEAL, MALAYSIA 

(APPELLATE JURISDICTION) 

 

CRIMINAL APPEAL NO. B-05-48-03/2014 

 

BETWEEN 

PUBLIC PROSECUTOR   … APPELLANT 

AND 

1. IHUOMA ANTHONY ONYEDIKACHI  
2. OBIDIEGWU VINCENT EBUKA … RESPONDENTS 

 

(In the High Court of Malaya at Shah Alam 
Criminal Trial No.45A-163-07-2012 

 
 

Public Prosecutor 
 
v 
 

1. Ihuoma Anthony Onyedikachi 
2. Obidiegwu Vincent Ebuka) 

 
 
 

CORAM: 
 

AZIAH ALI, JCA 
ZAKARIA SAM, JCA 

AHMADI ASNAWI, JCA 
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JUDGMENT 
 

[1] The respondents were charged with an offence under 

s.39B(1)(a) of the Dangerous Drugs Act 1952 (the Act) as 

follows: 

Bahawa kamu, pada 16 November 2011, jam lebih 
kurang 1.30 pagi, di rumah No. 1-3A-P, Blok 1, 
Desa Satu Apartment, Lorong D1/5, Desa 
Amanpuri, Kepong, dalam Daerah Gombak, dalam 
Negeri Selangor Darul Ehsan, dengan niat bersama 
telah mengedar dadah berbahaya iaitu Cannabis 
seberat 776 gram, dan dengan itu kamu telah 
melakukan suatu kesalahan di bawah seksyen 
39B(1)(a) Akta Dadah Berbahaya 1952 yang boleh 
dihukum di bawah Seksyen 39B(2) Akta yang sama 
dan dibaca bersama seksyen 34 Kanun Keseksaan. 

 

[2] At the end of the prosecution case, the trial judge found 

that the prosecution has failed to establish a prima facie case 

against the respondents.  Both respondents were consequently 

acquitted and discharged without their defence being called.  

The Public Prosecutor now appeals against the decision. 

 

Prosecution case 

[3] On 16.11.2011 at about 1.20 am, pursuant to information 

received, Inspector Khairul Hamizi bin Desa (PW5) and 11 

members of his team had carried out surveillance on an 

apartment known as No. 1-3A-P, Blok 1, Desa Satu Apartment, 

Lorong D1/5, Desa Amanpuri, Desa Jaya for approximately 30 
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minutes.  PW5 found the premises locked.  Then the door of the 

premises was opened by a Nigerian male (identified as the 2nd 

respondent) and PW5 and his team rushed into the apartment.  

PW5 identified himself and inside the apartment he saw another 

male Nigerian seated on the sofa in the living room (identified as 

the 1st respondent).  A body search carried out on the 

respondents yielded no illicit substance.    Both the respondents 

were guarded by the team members of PW5 in the living room 

while PW5 inspected the premises. 

 

[4] In the kitchen of the apartment, PW5 saw a gas tank. Upon 

moving the gas tank, PW5 found one orange coloured plastic 

bag on the floor (exhibit P11) hidden behind this tank.  Inside this 

plastic bag PW5 found two blocks of compressed substance he 

suspected to be cannabis. PW5 marked exhibit P11 with his 

initial and date. PW5 also recovered the key to the apartment 

(exhibit P17) from the 1st respondent.  He also seized a passport 

in the name of the 1st respondent (exhibit P16).  PW5 also 

searched all the three rooms inside the apartment.  He did not 

find anything illicit in the rooms.                                                                                                                                          

 

[5] PW5 took the exhibits seized and the two respondents 

back to the Gombak Police Headquarters where PW15 lodged a 

police report (exhibit P19).  He then handed over the two 

respondents and the exhibits to the investigating officer (I.O.), 

Inspector Mohd Idzahar bin Mohamed (PW6).  Both PW5 and 

PW6 signed the ‘Borang Serah Menyerah’ (exhibit P20). 
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[6] PW6 marked exhibit P11 as ‘D1’.  He weighed exhibit P11 

and the gross weight was 815 grams.  He kept the exhibits inside 

a locked steel cabinet in his room.  He was the only person with 

the key to the cabinet.  On 17.11.2011 PW6 sent the exhibits 

which were packed into a box (exhibit P10) to the chemist for 

analysis.  The chemist, Zulkfeli bin Mohd Edin (PW2) who 

analysed the drugs then prepared a report which showed that 

the compressed substance contained 776 grams of cannabis 

(exhibit P9). 

 

[7] PW6 visited the apartment at about 4.45 pm on the date of 

the incident.  During this visit, he seized two t-shirts and two 

pants from the second room.  PW6 assumed the clothes 

belonged to the respondents.  No clothes were found in the first 

and third rooms.  However PW6 does not know which room was 

occupied by the respective respondents.   Photographs of the 

respondents wearing the clothes were taken (exhibit P5c and 

5D).   

 

[8] In cross examination of PW6, the learned defence counsel 

referred PW6 to the cautioned statement of the 1st and 2nd 

respondents (exhibit D24 and D25). The cautioned statement of 

the 1st respondent was recorded on 16.11.2011 at 2.30 pm, 

which was the same date of the incident.  The cautioned 

statement of the 2nd respondent was recorded at 3.30 pm.  In 

their respective cautioned statements, both respondents stated 

that three persons lived in the apartment. The name of the third 
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person is ‘Ijmak’. At the time of the police raid, the 1st respondent 

does not know where Ijmak was.  The 1st respondent denied 

knowledge of the drugs. He does not know who the drugs 

belonged to.  The 2nd respondent similarly denied knowledge of 

the drugs. 

 

[9] Ong Kim Huat (PW3) is the owner of the apartment.  In 

2010, he had rented the apartment to a Nigerian student by the 

name of ‘Emax’. He entered into a tenancy agreement for a year 

with Emax. He gave the key to the apartment to Emax. He had 

collected the rental from Emax.  Then Emax brought two of his 

friends (the respondents) to meet PW3 because the respondents 

were also going to stay in the apartment.  But PW3 did not sign a 

new tenancy agreement with the respondents because Emax 

had told PW3 that he was still the tenant.  PW3 did not give any 

key to the respondents. After that, the monthly rental of 

RM380.00 was paid to PW3 by the respondents.  PW3 had 

collected the rental from the respondents for about three or four 

times.  PW3 stated that he had not met Emax when he went to 

collect the monthly rental but he was told by the respondents that 

Emax’s belongings were kept in one of the rooms.  
 

Finding by the trial judge 

[10] At the end of the prosecution case, the learned defence 

counsel submitted essentially that: 
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(a) the prosecution has failed to prove that the respondents 
had custody and control over the drugs; 

(b) the drugs were hidden behind the gas tank and was only 
visible if the gas tank was moved; 

(c) there was no overt act by the respondents; 

(d) the evidence of PW3 shows that Emax also had access to 
 the apartment; 

(e) Emax is not a fictitious person; 

(f) the kitchen was accessible to all occupants of the house. 

 

[11] The trial judge agreed with the learned counsel.  Further 

His Lordship observed that : 

(a) the prosecution has not denied the existence of Emax; 

(b) the evidence of PW3 shows that Emax also had access to 
the apartment; 

(c) it was for the prosecution to exclude access to the 
apartment by Emax; 

(d) the drugs were found by the police upon inspection of the 
apartment and the respondents did not lead the police to 
the discovery of the drugs; 

(e) there was no forensic examination conducted; 

(f) there was no finger print evidence adduced. 
 

In the upshot, the trial judge found that the prosecution has failed 

to establish a prima facie case against the respondents. 
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The appeal 

[12] Before us, the learned Deputy Public Prosecutor (DPP) 

submitted that the evidence show that only the respondents 

occupied the apartment.  Emax no longer occupied the 

apartment.  It was further submitted that based on the fact that 

both respondents were the occupiers of the apartment, therefore 

they both had custody and control of the drugs.  The learned 

defence counsel on the other hand submitted that on the 

evidence of PW3, Emax was still the tenant.  PW3 had also 

testified that the gas tank in the kitchen was already there when 

Emax rented the apartment.  The drugs were hidden behind the 

gas tank and was not visible.  It was discovered by PW5 when 

PW5 moved the tank.  There was no overt act on the part of the 

respondents.  It was submitted that there is no evidence of 

common intention. 

 

Our decision 

[13] Possession is an important ingredient in the charge 

of trafficking. Unless there is direct evidence of trafficking, the 

prosecution must prove the ingredient of “possession”. The 

prosecution must exclude possibilities that other individuals 

might have had access to the drugs (Ibrahim Mohamad & Anor 

v. PP [2011] 4 CLJ 113).   

 

[14] In Toh Ah Loh & Mak Thim v R [1948] 1 LNS 72; [1949] 

MLJ 54, the Singapore Court of Appeal through the judgment of 
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Gordon-Smith Ag CJ, explained the meaning in law of 

“possession” as follows: 

Possession, in order to incriminate a person, must have the 
following characteristics. The possessor must know the 
nature of the thing possessed, must have in him a power of 
disposal over the thing, and lastly must be conscious of his 
possession of the thing. If these factors are absent, his 
possession can raise no presumption of mens rea, without 
which (except by statute) possession cannot be criminal. 

 
 

[15] Following from the above, the issue was whether the 

respondents had possession of the drugs. It is an undisputed 

fact that the drugs were found in the kitchen area of the 

apartment and was not visible unless the gas tank was moved.  

 

[16] SP3 had testified that he was told by Emax that even 

though the respondents were staying in the apartment, Emax 

remained as the tenant and it was for this reason that SP3 did 

not enter into a new tenancy agreement with the respondents.  

SP3 was also told by the respondents that items that belonged to 

Emax were still in the apartment.  Therefore the possibility arises 

that Emax may also have had access to the drugs.  Furthermore, 

the drugs were discovered in the kitchen area, which is a 

common area in the apartment.   

 

[17] On the evidence adduced by the prosecution, we agree 

with the trial judge that the prosecution has failed to establish a 
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prima facie case against the respondents.  We are of the view 

that the mere fact of occupation of the apartment or physical 

proximity to the drugs without more is insufficient to show that 

the respondents had custody or control, and hence mens rea 

possession, over the drugs.   

 

[18] For the reasons stated above, we dismissed the appeal 

and affirmed the decision of the High Court to acquit and 

discharge both respondents without calling for their defence. 

 

 

 

Dated:   7th September 2015 

 

 

       

AZIAH ALI 
JUDGE 
COURT OF APPEAL 
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