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JUDGMENT 

The charge 

[1] The appellant, an Iranian citizen was charged with an offence 

under s. 39B(1)(a) of the Dangerous Drugs Act, 1952 (DDA) which 

reads as follows: 

‘That you on 28 August 2012 at about 4.30 pm, at Customs Checking 

Area, Level 3, International Arrival Hall, KLIA, in the District of Sepang, 

in the State of Selangor, did traffic in a dangerous drug, to wit, 1050.2 

grammes of Methamphetamine, and you have thereby committed an 

offence under s. 39B(1)(a) of the Dangerous Drugs Act 1952 

punishable under s. 39B(2) of the same Act.’ 

[2] He was found guilty, convicted and sentenced to death. Hence, 

this appeal. 

Prosecution case 

[3] On 28.8.2012, Insp. Navamany (SP2) from the narcotics division 

KLIA who was on routine surveillance duty at the arrival hall with his 

men, spotted the appellant with a bag and stopped him. 

[4] After introducing himself as a police officer and after checking 

the appellant’s passport, SP2 then asked bag P21 brought by the appellant 

and bearing the baggage tag under his name to be scanned. Nothing 

incriminating was detected from the image on the scanner. 
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[5] SP2 then directed the appellant to open the bag. In the bag SP2 

found an orange plastic bag containing six spray cans. SP2 took out one 

of the bottles, and he felt it was unusually heavy. On pressing the spray 

button it only emitted a little spray. 

[6] Due to the heaviness of the spray cans, SP2 suspected something 

hidden within. SP2 directed the appellant to place back all the items in 

the bag and follow him to the police examination room at the same level. 

The appellant obliged and followed SP2 to the examination room. 

[7] In the examination room, SP2 removed all the items in the bag 

including the plastic bag containing the six spray cans. SP2 then split 

opened the six spray bottles with a knife and true to his suspicion, saw a 

secret compartment in the spray cans containing packets with substance 

suspected to be illicit drugs. 

[8] The contents of the spray cans were sent to the chemist, SP5 who 

confirmed that the substance found in the spray cans was 

Methamphetamine, a dangerous drug listed under the Dangerous Drugs 

Act, 1952 (DDA). 

Findings at the end of prosecution case 

[9] The trial judge held that the appellant was in custody and control 

of the plastic bag found in his bag which he did not deny belong to him. 

S. 37(d) DDA applies to infer knowledge. 

[10] The fact that the appellant had brought in the bag containing the 

drugs evinced by the luggage tag on checking in, satisfies the element 
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of trafficking which is, transporting and carrying of the drugs under s. 2 

DDA. 

[11] The appellant was ordered to defend himself on the charge 

against him. 

Defence case 

[12] On oath, the appellant did not deny being in custody and control of 

the plastic bag containing the drugs. He however, denied knowing the 

drugs found in the spray cans. According to the appellant he was on 

holiday from his county Iran first to Istanbul then to Beirut. In Beirut he 

decided to go back to Iran but someone in Beirut informed him about 

Malaysia, prompting him to come to Malaysia for holiday. While waiting 

to board his flight to Malaysia at Beirut Airport, he was approached by 3 

Iranian nationals who pleaded with him to bring a plastic bag containing 

the spray cans to be given to their sister Maryam Mohamedi in Malaysia. 

[13] As they were fellow Iranian, the appellant felt obliged to accede to 

their request. The 3 persons informed the appellant that he need not 

look out for their sister and instead they took his photograph via their 

mobile phone to be sent to their sister who would find the appellant. 

They also wrote the name of their sister on the plastic bag so that he 

could remember. 

Findings at the end of defence case 

[14] The trial judge held that the whole evidence that he was given 

the plastic bag by some strangers, was total concoction which is neither 
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believable nor rebuts the presumption of knowledge, thus unable to 

raise any reasonable doubt in the prosecution’s case. The prosecution 

thus had proven the charge beyond reasonable doubt. 

[15] The appellant was found guilty, convicted of the charge and was 

sentenced to death. Hence, this appeal. 

The appeal 

[16] Before us the appellant raised two issues: 

i. The trial judge failed to consider the defence and the cautioned 

statement of the appellant; and 

ii. The trial judge made a totally unfair finding that the appellant 

had cunningly used the opportunity of the missing plastic bag to 

allege its important. 

Our decision 

[17] On the first issue, the learned counsel submitted that the spray 

bottles were given to the appellant in the orange plastic bag together 

with some other items while he was at the Beirut Airport by 3 unknown 

fellow Iranians who had pleaded for his help to pass the items to their 

sister by the name of Maryam in Malaysia. 

[18] The appellant’s defence with regard to Maryam Mohamedi was put 

forward by him at the earliest stage possible and this is reflected in his 

cautioned statement (Exh. D52 at page 241-244, RR Jilid 3). 
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[19] The above defence was also put to the prosecution’s witnesses at 

the prosecution’s stage and this can be seen in the testimonies of SP2 

(at pg 56, RR Jilid 1) and SP3 (at pg 90-92, RR Jilid 1). Therefore ample 

notice had already been given to the prosecution with regard to the 

appellant’s defence, in line with the principles in Alcontara a/l Ambross 

Anthony v. Public Prosecutor [1996] 1 MLJ 209. 

[20] The finding of the learned trial judge that the appellant’s defence 

was a total concoction is therefore unjustified as he had failed to 

judicially appreciate the appellant’s defence. The trial judge had failed to 

take into account the appellant’s cautioned statement in evaluating the 

appellant’s defence. There was nowhere in his judgment to show that he 

had conducted that exercise. Failure to do so is clearly a misdirection 

which warrants an appellate intervention. 

[21] We are of the opinion that although the learned trial judge did not 

refer to the appellant’s cautioned statement in his judgment, the 

omission however, is not fatal as the content of his evidence in court and 

his cautioned statement is basically the same. In fact the cautioned 

statement did not carry any extra information to supplement his 

evidence. The non-reference by the judge to the cautioned statement in 

his judgment did not prejudiced the appellant’s defence. 

[22] We also observed, his cautioned statement in fact contradicted his 

evidence. In court, he said the three persons handed him a plastic bag 

containing six spray cans. He put the plastic bag in his own bag. His 

evidence was in stark contradiction with his cautioned statement where 

he stated he was given a bag by the three persons, and after checking 
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the content he closed back the bag. He then put his own bag inside the 

bag that they gave him. These contradictions proved that his defence 

was a concoction. 

[23] His failure to inform the arresting officer that the six spray cans 

belonged to the three persons back in Beirut, at the time of his arrest 

and only revealing this information few days later in his cautioned 

statement, goes some way to support the case for the prosecution: see 

Teng Howe Seng v. PP [2009] 3 CLJ 733 and PP v. Badrulsham 

Baharom [1986] 2 MLJ 585. 

[24] In evaluating the evidence, the trial judge said (at pages 20-21 of 

RR1): 

‘In this case, the accused attempted to deflect knowledge by saying 

that the plastic bag containing the sprays was given by three persons 

at the Beirut airport. This three people were total strangers to the 

accused and the person whom he was supposed to deliver was also a 

total stranger. 

It is difficult to believe that the accused being a businessman of some 

years according to his own testimony would be so naïve as to oblige 

total strangers. That too, being supplied with negligible information of 

either the givers or the recipient. To me this whole evidence of being 

given the plastic by some strangers is a total concoction which is 

neither believable nor rebuts the presumption of knowledge thus 

unable to raise any doubt in the case of the prosecution. 

... 

A final fact which led me to doubt the credibility of the accused as a 

witness was the fact that although according to his testimony he was 

away from home for a period of more than 10 days the number of 

clothing found in the bag were vastly inadequate with only a few items 
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thrown in. To me this showed that the purpose of the visit of the 

accused to Malaysia was not to holiday but to bring in the drugs. This 

was a more reasonable inference.’  

[25] We are in total agreement with the trial judge’s findings. 

[26] On the second issue, it was submitted by the learned counsel that 

it was not disputed that the six spray bottles were indeed found in an 

orange plastic bag which was placed in the appellant’s bag. 

Unfortunately, according to SP3, the Investigating Officer, this orange 

plastic bag was missing while under his care and therefore could not be 

tendered in Court. However, no police report was lodged with regard to 

the missing exhibit. In this regard, the learned counsel submitted that the 

three persons informed the appellant that he need not look out for their 

sister. Instead, they took his picture via their mobile found to be sent to 

their sister who would find the appellant. 

[27] They also wrote the name of their sister on the plastic bag so that 

the appellant could remember. Had the plastic bag been produced, 

Maryam Mohamedi’s name could be seen on it, to prove the appellant’s 

defence that the six spray cans in the plastic bag were given by the 

three persons in Istanbul to be handed over to their sister Maryam in 

Malaysia. 

[28] The counsel submitted that it was SP3 who had lost the orange 

plastic bag and therefore it is not the appellant’s fault that the orang 

plastic could not be produced in court. Therefore the trial judge remark 

that: 
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‘As a witness and regarded the accused as a conniving witness as he 

took advantage of the fact that the prosecution had lost the plastic by 

stating that the name of the recipient was written on the plastic bag. 

This was pure afterthought as none of the prosecution’s witnesses 

were questioned on this fact .’  

is totally unfair to the appellant moreover so when it affects the 

credibility of the appellant in the eyes of the trial judge. 

[28] We found the trial judge’s finding was not without basis. If the 

information about Maryam Mohamad’s name was written on the missing 

plastic bag was so important to the defence, why this piece of evidence 

was not mentioned in his cautioned statement (Exh. D52). The name of 

Maryam being written on the plastic bag was raised for the first time only 

at defence stage. We agreed with the trial judge’s finding that this was 

pure afterthought as none of the prosecution’s witnesses were 

questioned on this fact. The trial judge’s remarks that the appellant took 

advantage of the missing plastic bag is not without basis. 

[30] We found this issue has no merit. We dismissed it. 

Conclusion 

[31] We unanimously found that the appeal has no merit. The appeal is 

dismissed. Conviction and sentence by the trial judge is hereby affirmed. 
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